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HEALTH INSURANCE INDUSTRY 
ENFORCEMENT ACT OF 2009 


THURSDAY, OCTOBER 8, 2009 

House of Representatives, 

Subcommittee on Courts and 

Competition Policy 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 12:23 p.m., in 
room 2237, Rayburn House Office Building, the Honorable Henry 
C. “Hank” Johnson, Jr. (Chairman of the Subcommittee) presiding. 

Present: Representatives Johnson, Quigley, and Coble. 

Also present: Representative DeGette. 

Staff present: (Majority) Christal Sheppard, Subcommittee Chief 
Counsel; Anant Raut, Counsel; Elisabeth Stein, Counsel; Rosalind 
Jackson, Professional Staff Member; and Stewart Jeffries, Minority 
Counsel. 

Mr. Johnson. This is the hearing of the Committee on the Judi- 
ciary, the Subcommittee on Courts and Competition Policy. It will 
now come to order. 

Without objection, the Chair is authorized to declare a recess. 
Today, I begin the first in a series of hearings I call “An Antitrust 
System for the 21st Century.” 

Five years ago, the Judiciary Committee created a bipartisan 
Committee, the Antitrust Modernization Commission, to evaluate 
the Nation’s antitrust laws and offer recommendations for updating 
and improving them. 

One of their recommendations was to repeal the McCarran-Fer- 
guson Act. McCarran-Ferguson was passed by Congress in 1945 
and largely exempts insurance companies from the Federal anti- 
trust laws. 

You know, it is funny how for-profit insurance companies work. 
They want their premiums as high as possible, and they want to 
pay out as little of it as possible. It is in their shareholders’ interest 
to cover the healthiest people and dump the sickest. 

The insurance companies will tell us that they need this anti- 
trust exemption because it really make the industry more competi- 
tive. Oh, really? Insurance profits have grown nearly sixfold in the 
past decade, while more than 40 million Americans go without in- 
surance — and this is their idea of a competitive market. 

The only thing these companies are competing for are the people 
who need them the least. Premiums have increased 87 percent in 

( 1 ) 
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the past 6 years. Where is this vigorous competition in the indus- 
try? 

Last month I, Chairman Conyers and Representative DeGette 
joined our colleagues in the Senate to introduce the legislation be- 
fore you, H.R. 3596. The bill says that McCarran-Ferguson can no 
longer be used by health and medical malpractice insurers as a 
shield for price fixing, bid rigging or market allocation. 

With more and more people having to choose between having 
health insurance or having food on the table, I am very curious to 
hear what, if any, justifications can be offered for why the insur- 
ance industry continues to need protection from the antitrust laws. 

[The bill, H.R. 3596, follows:] 
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111th congress 

1st Session 


H. R. 3596 


To ensure llial, health insurance issuers and medical malpractice insurance 
issuci’s cannot engage in price fixing, bid rigging, or market allocations 
to the detriment of competition and consumers. 


IN THE HOUSE OF REPRESENTATIVES 


September 17, 2009 

Mr. Conyers (for himself, Mr. JOHNSON of Georgia, and Ms. DeGette) in- 
troduced the following bill; which was referred to the Committee on the 
Judiciary 


A BILL 

To ensure that health insurance issuers and medical mal- 
practice insurance issuers cannot engage in price fixing, 
bid rigging, hr market allocations to the detriment of 
competition and consumer®. 

1 Be it enacted by the Senate and House of Be present a - 

2 fives of the United. States of America in ( 'em gross assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Health Insurance In- 

5 dustry Antitrust Enforcement Act of 2009”. 

6 SEC. 2. PURPOSE. 

7 It is the purpose of this Act to ensure that health 

8 insurance issuers and medical malpractice insurance 
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1 issuers cannot engage in price fixing, bid rigging, or mar- 

2 ket allocations to the detriment of competition and eon- 

3 sinners. 

4 SEC. 3. PROHIBITION OF ANTI COMPETITIVE ACTIVITIES. 

5 Notwithstanding any other provision of law, nothing 

6 in the Act of March 9, 1945 (15 U.S.C, 1011 et seq., com- 

7 monly known as the “McCarran-Ferguson Act"), shall be 

8 construed to permit health insurance issuers (as defined 

9 in section 2791 of the Public- Health Service Act (42 

10 U.S.C. 300gg-91) or issuers of medical malpractice iusur- 

1 1 ance to engage in any form of price fixing, bid rigging, 

12 or market allocations in connection with the conduct of 

13 the business of providing health insurance coverage (as dc- 

14 lined in such Section) or coverage for medical malpractice 

15 claims or actions. 

16 SEC. 4. APPLICATION TO ACTIVITIES OF STATE COMMIS- 

1 7 SIGNS OF INSURANCE AND OTHER STATE IN- 

1 8 SURANCE REGULATORY BODIES. 

19 Nothing in this Act shall apply to the information 

20 gathering and rate setting activities of any State eommis- 

21 si on of insurance, or any other State regulatory entity 

22 with authority to set insurance rates. 

Q 


•HR 3596 III 
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Mr. Johnson. I now recognize my colleague, Howard Coble, the 
distinguished Ranking Member of the Subcommittee, for his open- 
ing remarks. 

Mr. Coble. Thank you, Mr. Chairman. 

And I will apologize to you and to the audience for my raspy 
throat. I have come down with my annual autumn cold, so it 
doesn’t sound good, but I will — we will work through it. 

Thank you, Mr. Chairman, for calling this hearing on the Courts 
and Competition Policy Subcommittee. I appreciate your willing- 
ness to involve the House Judiciary Committee in the health care 
debate that has been actively involved on — in Washington for the 
past few months. 

These are important issues for the American people, and I have 
not ruled out, Mr. Chairman, insurance reform as an answer to 
America’s health care problems, and I am having a little difficulty 
in embracing the bill before us, and I look forward to seeing what 
is — what sort of illumination is forthcoming for me. 

The McCarran-Ferguson, as you pointed out, Mr. Chairman, was 
Congress’ response to a 1944 Supreme Court decision holding that 
the business of insurance was interstate commerce. McCarran-Fer- 
guson Act — Congress decided to keep regulation of insurance at the 
state level. 

As part of that legislation, Congress gave a limited exemption to 
the Federal antitrust laws for insurance companies on the grounds 
that their activities would be regulated by state entities. 

The states have, in fact, continued to rigorously regulate the in- 
surance industry. Those regulators can and do guarantee that in- 
surers do not collude to set price, rig bids or divide territories. 

In addition to the state insurance commissioners, many state at- 
torneys general have the authority to bring antitrust suits against 
insurers under state antitrust laws. To my mind, these state regu- 
lators have done a good job of protecting the consumers in their re- 
spective states. 

Mr. Chairman, I know that the bill is targeted only at the health 
care and medical malpractice insurance markets. However, I am 
concerned, as are many of my friends, that it may mean the begin- 
ning of a broad scale to repeal McCarran-Ferguson for all insur- 
ance providers. I am not sure that the record supports such a 
broad-scale repeal. 

Further, I am concerned that many key terms in the legislation, 
including issuers of medical malpractice insurance, price fixing, bid 
rigging and market allocation are undefined. While the latter three 
phrases are used in — as terms of art in antitrust litigation, there 
may be significant litigation to define what they mean as part of 
this legislation. 

Mr. Chairman, this legislation raises a lot of questions, and I am 
glad that we have such a distinguished panel of experts before us 
to help us understand them all. 

And with that, Mr. Chairman, I yield back the balance of my 
time. And without objection, I would like to submit for the record 
a statement from Lamar Smith, the distinguished Ranking Mem- 
ber of the full Committee; the testimony of the Property Casualty 
Insurers Association; the Insurers of Physicians Association; the 
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American Insurance Association; and the Americans Health Insur- 
ance Plans, if I may introduce those for the record. 

Mr. Johnson. Without objection, it is so ordered. 

[The information referred to follows:] 

Statement of Judiciary Committee Ranking Member Lamar Smith 
Subcommittee on Courts and Competition Policy 
Hearing on H.R. 3596, the “Health Insurance Industry Antitrust 
Enforcement Act of 2009” 

October 8, 2009 


The bill under consideration, H.R. 3596, the “Health 
Insurance Industry Antitrust Enforcement Act of 2009,” 
provides that, for the purposes of the McCarran- 
Ferguson Act, health insurers and medical malpractice 
insurers cannot fix prices, rig bids, or allocate markets. 
On its face, this is unobjectionable. 


The purpose of the McCarran-Ferguson Act’s 
federal antitrust exemption is to allow small insurers to 
aggregate information for underwriting purposes so 
they can compete effectively against larger national 
companies. In other words, McCarran-Ferguson should 
promote competition by making small underwriters 
viable. 


i 
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McCarran-Ferguson is NOT intended to reduce 
competition through price fixing, bid rigging, or market 
allocation. 

Another aspect of McCarran-Ferguson is that it 
makes clear that insurance continue to be regulated at 
the state level. These state regulators ensure that firms 
do not engage in these perse antitrust violations, either 
through regulation or through the states’ own antitrust 
laws. 

So what does this bill really do? It merely prohibits 
conduct that is already outlawed through state 
regulation, state antitrust law, or existing jurisprudential 
exemptions to the McCarran-Ferguson Act. 


2 



If this bill does nothing more than echo what the 
states have already outlawed, it begs the question, 
“what is this bill intended to do?” 

For example, why are health and medical 
malpractice insurers singled out for McCarran-Ferguson 
repeal when neither type of insurance relies heavily on 
the historical data collection that is prevalent for other 
underwriters? 

Is the bill intended to chill otherwise lawful, 
procompetitive behavior? Why are the terms price 
fixing, bid rigging, and market allocations not defined in 
this legislation? Why is health insurance defined, but 
medical malpractice insurance is not? 
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Are all insurers who are authorized to write medical 
malpractice insurance covered by this bill, even if they 
don’t actually write any such insurance? Is this the 
beginning of a broader attempt to repeal McCarran- 
Ferguson for all insurance underwriters? 

Doctors have complained about consolidation 
among health insurers and the complexities of antitrust 
law as it is applied to the practice of medicine, yet this 
bill does nothing to address those concerns. 

Antitrust exemptions should be granted rarely and 
in as limited a way as necessary to meet a compelling 
goal. That said, when repealing an existing antitrust 
exemption, we must be very careful of the unintended 
consequences of our actions. It’s doubtful that this 
legislation will do anything beneficial for the end 
customer. 


4 
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Meanwhile, the growth of frivolous lawsuits against 
medical personnel creates real problems that should be 
addressed. According to a study by the Harvard School 
of Public Health, 40 percent of medical malpractice suits 
filed in the U.S. are “without merit.” 

So every doctor must purchase malpractice 
insurance at great expense to protect against frivolous 
lawsuits. A Department of Health and Human Services 
(HHS) study found that unlimited excessive damages 
add $70 billion to $126 billion annually to health care 
costs. 

Doctors are so concerned about frivolous lawsuits 
that they order unnecessary — and expensive — tests 
and procedures that are of no benefit to the patient. 

HHS estimates the national cost of defensive medicine 
is more than $60 billion. 


5 
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The costs of litigation and defensive medicine are 
then passed off to the patient in the price of health care. 

That’s why some states — including my home state 
of Texas — enacted tort reform to limit the amount of 
excessive damages awarded in frivolous suits. The 
result? Insurance premiums have fallen 30-40% and the 
availability of medical care has expanded. That means 
Texans pay less to have more options and better health 
care. 


Rather than fiddling with legislative proposals that 
serve no purpose, Congress should take up tort 
reform — a proven and effective way to reduce health 
care costs. That is the type of health care reform that 
Congress should be considering. 

I yield back the balance of my time. 


6 
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Property Casualty Insurers 
Association of America 
Shaping the Future of American Insurance 

Testimony 

Property Casualty Insurers Association of America (PCI) 

H.R. 3596, the “Health Insurance Industry Antitrust Enforcement Act of 

2009” 

Subcommittee on Courts and Competition Policy 
Committee on the Judiciary 
United States House of Representatives 
October 8, 2009 


PCI 


The Property Casualty Insurers Association of America (PCI) is pleased to 
offer testimony on the impact of H.R. 3596, the Health Insurance Industry 
Antitrust Enforcement Act of 2009, which would amend the McCarran-Ferguson 
Act as it applies to health and medical malpractice insurers. PCI is the leading 
property-casualty trade association representing more than 1 ,000 insurers, the 
broadest cross-section of insurers of any national trade association. Our 
members are leading providers of home, auto and business insurance, including 
providing protection for doctors, hospitals and other medical providers against 
lawsuits for professional liability. Our testimony briefly highlights some of the 
unintended consequences that H.R. 3596 would have in reducing competition for 
consumers in the medical malpractice insurance market. 


H.R. 3596 would expressly outlaw price fixing, bid rigging, and market 
allocations for health and medical malpractice insurers. However, the National 
Association of Insurance Commissioners (NAIC) opined on an earlier version of 
the bill several years ago that “no state insurance regulator has seen evidence 
that suggests medical malpractice insurers have engaged or are engaging in 
price fixing, bid rigging, or market allocation.” We are not aware of any credible 
contrary evidence that would justify the amendments proposed in H.R. 3596. 


1 
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H.R. 3596 is a solution in search of a problem and in fact would reduce 
competition by increasing trial lawyer suits and making it more difficult for 
insurers to enter into new markets or new insurers to be created. 

Background on McCarran-Ferguson 

The McCarran-Ferguson antitrust exemption was enacted by Congress in 
1945 in response to a Supreme Court decision that preempted state control and 
governance of insurance. McCarran provides that: 

"No Act of Congress shall be construed to invalidate, impair or 

supersede any law enacted by any State for the purpose of 

regulating the business of insurance" (15 U.S.C. 1012(b), 1013(b) 

(1976)). 

McCarran does not give insurers a blanket exemption from antitrust laws. In fact, 
every state has laws governing insurer information sharing and rates to foster a 
stable and competitive marketplace. Rather, Congress passed McCarran 
recognizing that insurance is a local issue with very different regional risks and 
tort laws, and that the states are better equipped to respond to local competitive 
needs than the federal government. In addition to state antitrust and insurance 
law, federal antitrust law will apply unless: 

(1 ) The activity is the business of insurance, 

(2) The activity is regulated by state law, and 

(3) The activity does not involve boycott, coercion or intimidation. 

Insurance is relatively unique in that it is one of the few industries that 
must price its product before it knows the costs of providing the products, which 
are known as "loss costs.” Therefore, insurers must have a reliable way of 
projecting those loss costs in order to price their products in a sound manner. 
McCarran-Ferguson and the delegation of antitrust supervision of insurers to the 
states was enacted to facilitate the pooling of historical loss cost data necessary 
for sound underwriting, residual market mechanisms, risk pools, assessment 
allocation, forms uniformity, and a number of other areas that Congress and the 


2 
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states have agreed promote competition. Many larger medical malpractice 
insurers, including many PCI members, do not rely heavily on industry-wide 
prospective loss costs to support their ongoing medical liability products because 
they write enough business to have a statistically significant base of information 
without need to use industry-wide data. However, start-ups and many medium 
and smaller insurers need such information on an ongoing basis. Even large 
insurers of any size seeking to enter new states, markets, classes of business, or 
product lines depend upon industry wide data that is available to them only 
because of the McCarran antitrust exemption. Repealing the McCarran antitrust 
delegation would affect the marketplace only by imposing a massive barrier to 
entry for new competition and smaller insurers, raising costs and further reducing 
choices for consumers. 

Pooling of Loss Information Is Critical for Small Insurers to Compete 

Many small and medium-sized “Main Street” insurers rely heavily on 
organizations such as the Insurance Services Office (ISO), which collect 
industry-wide data and develop prospective loss costs. This pooling of loss 
information enables these insurers to be able to more accurately predict their 
own projected costs, compete on coverage underwriting with an actuarially based 
price, and determine their necessary surplus to set aside for solvency. Without 
state governed loss pooling, insurers who do not dominate a particular market 
would have too little data to develop actuarially reliable rates, would have to 
charge consumers an extra risk premium, and would be more prone to 
insolvency. Research by the Wharton School of the University of Pennsylvania 
confirmed that repeal of McCarran Ferguson would likely reduce competition, 
increase the cost of insurance and reduce availability for some high-risk 
coverages, because the threat of antitrust litigation would make insurers unwilling 
to engage in efficiency-enhancing cooperative activities. 1 


1 Patricia M. Danzon, the Wharton School of the University of Pennsylvania, The McCarran 
Ferguson Act Anticompetitive or Procompetitive?, Regulation - The Cato Review of Business and 
Government, 1991. 
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ISO also helps standardize coverage language to reduce legal uncertainty 
and enable consumers to compare policies and shop for rates. ISO and related 
statistical organizations do not publish joint rates - only prospective loss costs 
that are so critical for many insurers. Prospective loss costs are only one 
component of the final premium an insurer will charge - others include expenses, 
risk considerations, underwriting standards and the target rate of return. The 
Department of Justice has previously determined that ISO's activities fall within 
the McCarran-Ferguson exemption because it is part of the business of 
insurance regulated by state law. 

Price fixing, bid rigging, and market allocations are generally illegal under 
state antitrust laws, but in any event, insurers do not use the McCarran-Ferguson 
antitrust exemption to engage in those anti-competitive practices. Insurers, 
including medical malpractice insurers, do use the exemption for the pro- 
competitive purpose for which the Congress adopted it in 1945, i.e., to collect 
and use industry-wide prospective loss cost data that will assist them not in price- 
fixing, but in making their own, independent actuarially sound decisions about 
pricing their products. Abuses are not permitted under state insurance law. All 
states have laws governing rates and insurance conduct, generally prohibiting 
any rates that are excessive, inadequate, or unfairly discriminatory. 

The McCarran antitrust exemption was particularly useful in helping to 
resolve the availability and affordability “crisis” that existed in the medical liability 
insurance market in the 1980s. In response to that, a number of doctor-owned 
mutual insurance companies were formed to provide medical liability coverage to 
the doctors who owned the companies. This helped fill the gap that had 
developed In the medical liability insurance market, But without aggregate loss 
information, many of the doctor-owned medical malpractice insurers would not 
have been able to enter the business when they were so sorely needed. And the 
absence of that aggregate data today would be a barrier to market entry for all 
new start-up insurers in the medical malpractice market. Overtime, it could 
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threaten the small company franchise, prevent new entrants into the insurance 
industry, and have a chilling effect on the ability of existing insurers of all sizes to 
expand into new markets, classes of business, or new product lines. 

Background on Medical Malpractice insurance 

According to the Congressional Research Service (CRS), most 
malpractice insurers are currently provider-owned companies. 2 In fact, the 
American Hospital Association has indicated that 40% of its member hospitals 
are self-insured. For physicians who cannot find coverage, many states have 
established joint underwriting residual markets, underwriting associations, and 
excess liability funds. CRS reports that 30 years ago, medical malpractice was 
largely provided by large diversified insurers. However, these providers were 
unable to obtain an adequate rate of return on capital and exited the 
marketplace. The remaining smaller insurers, and even geographically 
concentrated medium-sized insurers seeking to expand into additional markets, 
are now more reliant than ever on pooled loss information to increase 
competition. 

Costs are Driven by Trial Lawyer Lawsuits 

CRS listed as the top cause of increasing medical malpractice costs the 
“Tort System: ‘Frivolous’ Lawsuits and High Damage Awards”, noting that 
insurance premiums have increased as a matter of course with claims from 
settlements and awards skyrocketing. CRS noted that a Joint Economic 
Committee study in 2003 reached the same conclusion that the tort system is the 
root of the problem, and that the Congressional Budget Office in 2004 cited 
“increased payments of claims as a major factor in driving medical malpractice 
insurance costs” (with other market forces also contributing). 3 A comprehensive 
Government Accountability Office (GAO) study found that “Increased losses on 


Congressional Research Sewice, Medical Malpractice: An Overview, RL 33358, May 5, 2006 
(CRS). 

3 CRS, pp. 11-12 
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claims are the primary contributor to higher medical malpractice premium rates.” 4 
GAO found that return on net worth for medical malpractice insurers declined 
precipitously from 1990 to 2001 , generating significant and increasing net losses 
over time. GAO concluded that 

This declining profitability has caused some large insurers either to 
stop selling medical malpractice policies altogether or reduce the 
number they sell... [additional funds could be obtained] through 
capital markets, but even then, convincing investors to invest funds 
in medical malpractice insurance when profits are falling can be 
difficult. 5 

Since state laws reining in tort costs vary widely, GAO noted that medical 
malpractice loss experiences vary dramatically across their sampled states, with 
wide variations in premium rates, but that states are passing laws to reduce 
pressure on malpractice costs, mostly by “limiting the number of claims filed, the 
size of awards and settlements, and the time and costs associated with resolving 
claims.” 6 

Conclusion 

Because medical malpractice insurers do not engage in price fixing, bid 
rigging, or market allocations, adding an express prohibition on those practices to 
the existing McCarran exemption would have no benefit, but would pose a 
serious danger. Courts are likely to assume that the Congress passed the bill for 
a reason and might infer that the Congress intended to prohibit activities the 
exemption now protects - and the only things it protects now are the pro- 
competitive activities described above. Thus, by passing H.R. 3596, the 
Congress would jeopardize those pro-competitive activities, the absence of which 
could bar new entrants into the market and complicate the efforts of some 
existing medical malpractice insurers to price their products responsibly. 


4 U.S. General Accounting Office, Medical Malpractice Insurance, Multiple Factors Have 
Contributed to Increased Premium Rates, p. 1 5 and 43, GAO-03-702, June 2003 (GAO). 

5 GAO, p.31 

6 GAO, Highlights and p.41. 
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Moreover, Section 3 of the bill would appear to single insurers out by denying to 
them standard antitrust defenses that are available to others, including the 
defense that actions undertaken pursuant to a state mandate are exempt from 
federal antitrust laws (state action doctrine). 

The Congress is justifiably concerned about the rising cost of health care, 
and we share that concern. We are encouraged that President Obama 
recognized the role that medical malpractice costs play in increasing health care 
costs when he suggested a willingness to support tort reforms as part of the 
health insurance reform package now being considered in the Congress. He 
recognizes that our extraordinarily litigious society is contributing to spiraling 
health care costs and he has correctly identified the key elements - the practice 
of defensive medicine (increasing health care costs) and numerous malpractice 
suits and excessive awards (increasing insurance premiums, and thus health 
care costs). Reducing abusive litigation will help bring down insurance costs and 
will help ameliorate the impact those costs have on overall health care costs. 
Amending McCarran-Ferguson in a way that will jeopardize the pro-competitive 
activities that permit small and medium “Main Street" insurers to compete in the 
medical malpractice market and all insurers to enter new markets will have 
exactly the opposite effect on costs and consumer choice. 

We appreciate the opportunity to offer our thoughts on the negative impact 
this bill could have on the medical malpractice insurance market, and we would 
be pleased to provide any further assistance the Subcommittee may require. 
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Physician Insurers 
Association of America 


2275 Research. Blvd., .Suftr'250 
ftfidfettilte; . M D : 20£! 5 0. 

PH: 301 .947.9000 
FX: 301, 94?., 9090 • 
wvAv.piaa.iis 


FOR IMMEDIATE RELEASE 

Contact: Eric R. Anderson, Director of Public Relations and Marketing 
301.947.9000 or eanderson@piaa.us 


PIAA Statement On Consumer Groups’ Analysis of McCarran- 
Ferguson Repeal 

Rockville, MD - October 30, 2009 - In response to recent claims by several consumer groups 
that the Health Insurance Industry Antitrust Enforcement Act (H R. 3596) would result in, 
among other things, a 20 percent savings for doctors, Lawrence E. Smarr, president of the 
Physician Insurers Association of America (PIAA), issued the following statement: 

“A recent analysis of the Health Insurance Industry Antitrust Enforcement Act of 2009 (HR. 
3596 and, by extension, its companion bill, S. 1681) by the Congressional Budget Office 
(CBO) has revealed that this legislation is in essence a politically motivated attempt to appease 
personal injury lawyers via a spurious bill. 

Advocates for repealing the McCarran-Ferguson Act antitrust exemption for medical 
professional liability (MPL) insurers have made unsubstantiated claims of "price gouging” by 
the MPL insurance industry (ignoring the fact that the majority of doctors in the U.S. are 
insured by companies they own and/or operate — thus if they were "price gouging” they would 
be gouging themselves). McCarran-Ferguson opponents hail S. 1 68 1/H.R. 3596 as the "silver 
bullet” for rising MPL premiums. Tf the government was able to prosecute allegations of 
“price fixing, bid rigging, or market allocations” within the MPL insurance industry, as the bill 
would allow, they claim premiums would fall 20 percent. 

The CBO, however, views this legislation very differently. It noted, accurately, that MPL 
insurers are not engaged in any noncompetitive behaviors, and if they were they could already 
be prosecuted for such conduct, because, “states already bar the activities that would be 
prohibited under federal law if this bill was enacted.” The CBO report went on to say that, in 
fact, “enacting the legislation would have no significant effect on the premiums that private 
insurers charge.” 

The CBO report hinges on one very important detail — a cogent definition of the prohibited 
activities. If normal definitions of “price fixing, bid rigging, or market allocations,” are used, 
reason would dictate that such practices should be prosecuted (which is why states already 
prohibit such activities). If, however, regulators are given leeway to use makeshift definitions 
of the aforementioned terms (currently, the terms are completely undefined in the bill), that 
could lead to a proliferation of litigation against MPL insurers that are merely using legitimate 
data and methodologies for pricing their product. Thus, the lack of definition within the bills 
means there could be a major increase in legal expenses for MPL insurers, unforeseen by the 
CBO, which would eventually result in increased premiums for doctors, hospitals, and other 
healthcare providers — costs that would, in the end, get passed on to patients. 
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If the bill will have no effect on insurance industry practices, and could even lead to an 
increase in premiums for healthcare providers, why is Congress considering it? Tt may well be 
that this bill is essentially payback to the trial lawyers who have made large contributions to 
the campaigns of Congressional leaders and who have been alarmed to find that President 
Obama and others have suggested that medical liability reform should be included in the 
healthcare reform bill. They hope to scare insurers into abandoning efforts to reform a tort 
system that has allowed personal injury lawyers to reap large profits, while their clients take 
home a fraction of the settlements and awards they receive. 

The CBO, on which Congressional leaders rely for unbiased analysis, has clearly stated that S. 
1681 and H.R. 3596 will accomplish nothing. Congress should use that analysis to reject this 
legislation.” 


The Physician Insurers Association of America (PIAA) is a leading insurer trade association, representing 70 
domestic and international medical professional liability insurance companies owned and/or operated by 
physicians, hospitals, dentists, and other healthcare providers. PIAA domestic member companies include large 
national insurance companies, mid-size regional writers, single-state insurers, and specialty- companies that serve 
specific healthcare-provider niche markets. Collectively, these companies provide insurance protection to more 
than 60% of America's private practice physicians, and write approximately 46% or $ 5.2 billion of the total 
industry premium. PLAA international members provide indemnification and other services to more than 400,000 
healthcare professionals around the world and operate in eight countries. For more information, visit 
www.piaa.us. 



21 


American Insurance Association 
Council of Insurance Agents and Brokers 
The Financial Services Roundtable 
Independent Agents & Brokers of America 
National Association of Mutual Insurance Companies 
National Association of Professional Insurance Agents 
Physician Insurers Association of America 
Property Casualty Insurers Association of America 
Reinsurance Association of America 


October 7, 2009 

The Honorable John Conyers The Honorable Lamar Smith 

Chairman Ranking Member 

Committee on the Judiciary Committee on the Judiciary 

U. S . House of Representatives U. S . House of Representatives 

Washington, DC 205 1 5 Washington, DC 205 1 5 

Dear Mr. Chairman and Congressman Smith: 

The undersigned organizations represent all the segments of the property/casualty insurance 
industry, from primary insurers to agents, brokers, and reinsurers. We are writing to express our 
strong opposition to H.R. 3596 and S. 1681, identical bills introduced as the “Health Insurance 
Industry Antitrust Enforcement Act of 2009.” These recently introduced bills would repeal long- 
standing provisions of the McCarran-Ferguson Act with respect to health and medical malpractice 
insurance (more appropriately called medical professional liability insurance) issuers. There is no 
demonstrated need to expand the scope of the healthcare reform debate in this fashion for the 
reasons below. 

The McCarran-Ferguson Act, approved by Congress in 1945, entrusts states with the authority 
and responsibility for the regulation of the business of insurance. The McCarran-Ferguson Act 
creates a limited exemption from federal antitrust laws to the extent that the business of insurance 
— not the business of insurance companies - is regulated by the states; it does not grant insurers 
blanket immunity from federal antitrust laws, as some have erroneously suggested, and it does not 
shield insurers from laws that prohibit them from engaging in boycotts, intimidation, or coercion. 
Courts consistently have narrowly construed McCarran’s limited antitrust exemption. 

Under the regulatory regime that arose from the McCarran-Ferguson Act, more than 5,000 
property/casualty insurers across the country are subject to a comprehensive and pervasive 
regimen of state-based regulation and antitrust enforcement, including health and medical 
professional liability insurance covered by H.R. 3596 and S. 1681. States regulate virtually every 
aspect of insurance, including licensing, market conduct, financial solvency, policy language and 
underwriting standards. Thus, federal action to repeal or amend the McCarran-Ferguson Act for 
these or any line of insurance is unnecessary to pursue any allegations of anti-competitive 
behavior. 

Beyond the general disruption to the state regulatory system that these bills propose, the bills 
appear to have a much broader, but undisclosed agenda. For example: 

Section 3 appears to expand the boundaries of antitrust violations in order to encourage attacks on 
insurers for marketplace behavior that would not otherwise be a violation of federal antitrust laws 
irrespective of McCarran-Ferguson. 
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Section 4 would have the effect of preempting or repealing state laws establishing mechanisms 
for insurers to gather information and develop actuarially-based rates through organizations that 
have been (i) created precisely for those purposes, (ii) are licensed and regulated by the states; 
and (iii) whose availability is critical to the states in carrying out their regulatory responsibilities. 
Thus, Section 4 would leave the states with only two options for health and medical malpractice 
insurance: they would either be required to set the prices themselves for health and medical 
malpractice insurance or be denied the right to have any mechanism for reviewing and regulating 
the prices established in the marketplace. 

The bill appears designed to deny the affected insurers of standard antitrust defenses, such as the 
state action doctrine. 

In short, the bill is an attempt to radically rewrite the antitrust laws for a certain segment of the 
insurance business. 

We, therefore, urge you to oppose these current bills, as they would bring no consumer benefit 
while causing enormous marketplace disruption that might have the perverse effect of 
discouraging new marketplace entrants. It would be ironic indeed if the primary purpose of the 
federal antitrust laws - promoting competition - was undercut through enactment of either bill. 

Sincerely, 


Leigh Arm Pusey 

President and CEO 

American Insurance Association 


(AIA) 



Ken A. Crerar 
President 

The Council of Insurance Agents and Brokers 
(CIAB) 




Bob Rusbuldt 
President and CEO 
Independent Agents & Brokers 
of America 
(IIABA) 


Charles M. Chamness 
President and CEO 
National Association of Mutual 
Insurance Companies 
(NAMIC) 



Steve Bartlett 

President and CEO 

The Financial Services Roundtable 

(FSR) 




Dr. David A. Sampson 
CEO 

Property Casualty Insurers 
Association of America 
(PCIAA) 
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Len Brevik 

Executive Vice President & CEO 
National Association of 
Professional Insurance Agents 
(PIA) 


Franklin W. Nutter 
President 

Reinsurance Association of 
America 


(RAA) 



Lawrence E. Smarr 
President 

Physician Insurers Association 

of America 

(PIAA) 


cc: Members of the House Judiciary Committee 



24 


America's -Hsalth 
insur&rica Plans- 



October 8, 2009 


HAND DELIVERED 

Tile Honorable Patrick Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 205 1 0 


The Honorable John Conyers 
Chairman 

Committee on the Judiciary 
United States House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Leahy and Chairman Conyers: 

On behalf of America’s Health Insurance Plans (“AHIP”) and its member companies, we are 
writing regarding S. 1681 and H.R. 3596, both of which propose to repeal portions of the 
McCarran-Ferguson Act as they apply to health insurance plans and medical malpractice 
insurers. 

In our view, the two bills under consideration may be based on a misperception of the scope and 
impact of the McCarran-Ferguson Act on health insurers. The Act does not preclude regulation 
of insurers but, instead, recognizes that the states play a central role in conducting oversight of 
health and other insurers. Indeed, the Congressional Research Service (CRS) recently noted Ural 
“[t]he McCarran-Ferguson Act prohibits the application of the antitrust laws and similar- 
provisions of the FTC Act to the ‘business of insurance’ to the extent that it is regulated by state 
iaw.” ! In fact, health insurance is one of the most significantly regulated areas of the economy. 

CRS also noted that “[t]he scope of the term ‘business of insurance' has been narrowly construed 
by the Supreme, Court to include only those activities involving the underwriting and spreading 
of insurance risk and the insurance companies’ relationships wife their pol icy holders." Given 
this narrow scope, it is inaccurate to describe the exemption as permitting anticompetitive 
conduct or mergers. CRS noted that “[tjhe federal antitrust laws and FTC Act probably still 
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apply to ail other activities of insurance companies, including their attempts to merge and some 
of their negotiated agreements because the McCarran -Fergu son exemption is for the 'business of 
insurance.’ not the 'business of insurers .” 1 

More generally, AH IP and our members stand on the side both of competition and of meaningful 
reform. We believe that the federal antitrust enforcement agencies can and do play a meaningful 
role in making health care markets more competitive, and we encourage initiatives to make them 
more effective in their missions. Similarly, we have endorsed comprehensive reform proposals 
for expanding coverage, improving quality, and slowing the growth rate of health care costs. 

Thank you for your consideration of our thoughts on this issue. We would be happy to continue 
to discuss this and other issues with you. 


Sincerely, 



President and CLiO 

Cc: The Honorable Jeff Sessions, Ranking Member, Committee on the Judiciary, United 

States Senate 

The Honorable Lamar Smith, Ranking Member, Committee on the Judiciary, United 
States House of Representatives 


1 Congressional Research Service, Health Care Reform: Selected Antitrust Considerations (Aug. 3 1 , 2009) 
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Mr. Coble. And I yield back. 

Mr. Johnson. I thank the gentleman for his statement. 

And other Members’ opening statements will be included in the 
record. 

I am now pleased to introduce the witnesses for today’s hearing. 
As you know, the health insurance trade association, or AHIP, has 
been invited to come before Congress and explain why health in- 
surance companies need immunity from the antitrust laws. Al- 
though they declined to provide a witness, they have submitted a 
statement which will be introduced into the record. 

I don’t want to ruin the suspense for anyone, but they end up 
saying that they don’t like our bill. 

Our first witness is Mr. Jim Hurley on behalf of the American 
Association of Actuaries. Mr. Hurley has over 30 years of industry 
experience, with 25 of them in medical malpractice. Mr. Hurley is 
the former chairperson of AAA’s subcommittee on medical profes- 
sional liability. 

Welcome, Mr. Hurley. 

Our next witness will be Dr. Peter Mandell, former president of 
the California Orthopaedic Association. Dr. Mandell has practiced 
orthopedic surgery in the Bay Area for almost 30 years. 

Welcome, Dr. Mandell. 

Dr. Mandell. Thank you, Mr. Chairman. 

Mr. Johnson. Next, we have Ilene Knable Gotts, Chair of the 
American Bar Association’s section of antitrust law. Ms. Gotts 
worked formerly as a staff attorney in the Federal Trade Commis- 
sion’s Bureau of Competition. She is currently working as a partner 
with the law firm of Wachtell Lipton Rosen & Katz. 

Welcome, Ms. Gotts. 

And finally, we have David Balto, Senior Fellow with the Center 
for American Progress. He has over 25 years of experience as an 
antitrust attorney in the private sector, the Antitrust Division of 
the Department of Justice and the Federal Trade Commission. 

Welcome, Mr. Balto. 

Thank you all for your willingness to participate in today’s hear- 
ing. Without objection, your written statement will be placed into 
the record, and we would ask that you limit your oral remarks to 
5 minutes. 

You will note that we have a lighting system that starts with a 
green light. At 4 minutes, it turns to yellow, then red at 5 minutes. 
After each witness has presented his or her testimony, Sub- 
committee Members will be permitted to ask questions subject to 
the 5-minute limit. 

And, Mr. Hurley, would you begin your testimony? 

TESTIMONY OF JAMES D. HURLEY, MEMBER, MEDICAL PRO- 
FESSIONAL LIABILITY SUBCOMMITTEE, AMERICAN ACAD- 
EMY OF ACTUARIES, WASHINGTON, DC 

Mr. Hurley. Thank you, Mr. Chairman. 

Chairman Johnson, Ranking Member Coble and distinguished 
Members of the Subcommittee, thank you for inviting me to testify 
today. My name is Jim Hurley. I am a consulting actuary with the 
firm Towers Perrin. I am an associate of the Casualty Actuarial So- 
ciety and a member of the American Academy of Actuaries. 
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My work is primarily in the medical professional liability area as 
an actuary, and my comments will be from that perspective rather 
than from the health insurance perspective. 

Before providing my comments, it is important to recognize the 
unique characteristics of medical professional liability coverage. 

In comparison to other lines of insurance, medical professional li- 
ability is a low-frequency, high-severity, long-tailed coverage, 
meaning, on average, there is an extended period of time between 
the occurrence of an event, the report of a claim related to the 
event, and the ultimate resolution of the claim. 

From a statistical standpoint, this makes the estimation of losses 
and premium rates is more uncertain than for other lines of insur- 
ance, such as most types of health insurance. 

In the time allowed, I would like to comment on the bill’s lan- 
guage and interpretations of it. More extensive comments are avail- 
able in my submitted testimony. 

The explicitly stated impact of the legislation would seem a non- 
event on its face. The proposal states, in part, that nothing in the 
McCarran-Ferguson Act shall be construed to permit issuers of 
medical malpractice insurance to engage in any form of price fix- 
ing, bid rigging or market allocations. 

My understanding is that engaging in these acts in the context 
of the proposed legislation is illegal pursuant to state laws enacted 
after implementation of the McCarran-Ferguson Act. And as such, 
in my experience, companies do not engage in collusive price fixing, 
bid rigging, or market allocation. 

However, possible interpretations of the words “in any form” 
raise potential issues and consequences. In particular, it is possible 
that the words “in any form” as contained in the proposal could 
preclude the collection, aggregation and analysis of data across 
companies. 

Currently, such analyses are permitted in accordance with the 
provisions of McCarran-Ferguson and with the oversight of state 
regulators. 

Results of these analyses can be provided to companies that par- 
ticipate in the data collection or, perhaps, to other entities that 
may be given the opportunity to purchase that information. 

Analyses of aggregated data serve several purposes, which align 
with the original intent of the McCarran-Ferguson Act and assist 
state regulators charged with overseeing the pricing of insurance 
coverage. 

A few of these purposes are, one, these analyses provide more 
credible data upon which to base loss estimates and premium 
rates. 

In the absence of this information, companies or self-insured en- 
tities would be forced to rely on their own more limited data to 
make loss or rate determinations. Reduced access to data could in- 
crease the volatility of these determinations from year to year. 

Two, these analyses also serve to enhance competition. Without 
access to industry information, existing companies may be less will- 
ing to provide products in new markets or to cover different types 
of exposure because of the greater uncertainty associated with de- 
termining loss estimates and premium rates. 
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As further supports competition, industry information is of par- 
ticular importance to newly formed companies or self-insurers look- 
ing to begin covering medical professional liability exposure. 

Absent the use of information from the industry, they may be re- 
luctant to assume or retain this exposure. Their decision not to pro- 
vide coverage reduces competitive alternatives in the marketplace. 

Such industry analyses serve as guidance for companies, self-in- 
surers and regulators in reducing the likelihood of insolvencies, 
both a long-term and recent concern. 

Through the review of the industry data, these entities are better 
able to evaluate if too little is being charged or not enough is being 
set aside in reserves for a given exposure situation. 

These data aggregations serve the purposes outlined, particularly 
for medical professional liability, which has characteristics that 
make it a statistically challenging exposure for companies and self- 
insurers. 

A couple of examples may help illustrate some of the challenges. 
One example is industry analyses can provide guidance to compa- 
nies and self-insurers regarding reasonable charges for higher lim- 
its of coverage. 

For instance, the experience of an individual company or self-in- 
surer is probably not sufficient to estimate losses at $10 million or 
$20 million limits of coverage. 

Additionally, a single entity’s data would rarely be sufficient to 
determine the appropriate differentials among types of exposure. 
For example, what would be an equitable loss cost differential 
among a family practice physician, a general surgeon or an obste- 
trician? 

There are a number of possible consequences of not having cred- 
ible information to assist in making loss cost determinations. In- 
surance companies and self-insurers, in the interest of preserving 
their viability, would be more cautious, if not unwilling, to assume 
exposure given the risk of the coverage. 

Thus, at the end of the — the end result relating to medical pro- 
fessional liability insurance companies is likely to be reduced avail- 
ability with fewer willing insurers, less vigorous competition among 
those who do write the coverage, and higher costs to the consumer. 

Self-insurers are likely to be less willing to retain exposure, re- 
ducing their risk financing options and possibly increasing their 
costs as well. 

It is my understanding that one stated purpose of the proposed 
legislation is to reduce medical professional liability premiums. In 
my opinion, this change will not accomplish that purpose. In fact, 
it is more likely to have the opposite effect for the reasons I have 
outlined. 

Additionally, medical professional liability losses and rates have 
been flat or declining in the last 2 to 3 years without the influence 
of this proposed change. 

Attached to the written version of my testimony is an exhibit dis- 
playing rate change activity for the last 3 years, showing approxi- 
mately 30 percent of the observations reflect rate reductions. 

These trends occurred following the implementation of, and de- 
bate about, tort reforms in many states, as well as the growing im- 
pact of risk management and patient safety initiatives. 
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I thank you for this time and this opportunity to comment on the 
proposed legislation. I will be happy to answer any questions you 
have about these comments. Thank you. 

[The prepared statement of Mr. Hurley follows:] 
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Prepared Statement of James D. Hurley 

A 

American Academy of Actuaries 


Subcommittee on Courts and Competition Policy 
United States House of Representatives 

Hearing on 

H.R. 3596, the “Health Insurance Industry 
Antitrust Enforcement Act of 2009” 

Statement of James D. Hurley, ACAS, MAAA 
Medical Professional Liability Subcommittee 
American Academy of Actuaries 

October 8, 2009 


The American Academy of Actuaries (“Academy”) is a 16,000-member professional 
association whose mission is to serve the public on behalf of the U S. actuarial 
profession. The Academy assists public policymakers on all levels by providing 
leadership, objective expertise, and actuarial advice on risk and financial security issues. 
The Academy also sets qualification, practice, and professionalism standards for actuaries 
in the United States. 
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Chairman Conyers, Ranking Member Smith, and members of the Subcommittee. 

Thank you for inviting me to testify regarding H R. 3596, the proposed Health Insurance 
Industry Antitrust Enforcement Act. My name is Jim Hurley. I am a consulting actuary 
with the firm Towers Perrin, working in the firm’s Atlanta, GA office. 1 have worked for 
the Firm for approximately 25 years and am an Associate of the Casualty Actuarial 
Society and a Member of the American Academy of Actuaries. My work is primarily in 
the medical professional liability area and my comments will be from that perspective 
rather than from the health insurance perspective. Additionally, my comments will be 
from the perspective of someone who is frequently looking to estimate medical 
professional liability loss costs and, often, ultimately rates to be charged by insurance 
companies to insure such losses or for physicians and entities self-insuring their own 
medical professional liability exposure In other words, my perspective is that of an 
actuarial practitioner actively working on medical professional liability problems daily. 

Before providing my comments, it is important to recognize the unique characteristics of 
medical professional liability coverage. In comparison to other lines of insurance, 
medical professional liability is a low-frequency, high-severity, long-tailed coverage 
(meaning, on average, there is an extended period of time between the occurrence of an 
event, the report of a claim related to the event, and the ultimate resolution of the claim). 
From a statistical standpoint, this makes the estimation of losses and premium rates more 
uncertain than for other lines of insurance, such as most types of health insurance. The 
low-frequency, high-severity, long-tailed nature of medical professional liability 
coverage contributes to the volatility in its coverage rates. This uncertainty is one of the 
reasons the coverage is often written on a claims-made basis rather than occurrence basis 
like most other property/casualty coverages 

In the time allowed, I would like to comment on: 

1 . Concerns regarding the bill’s language and possible misinterpretations; 

2. Issues relating to data collection, aggregation and analysis of medical professional 
liability data; and 

3. Some of the potential purposes and consequences of the proposed legislation. 

From a practitioner’s perspective, the explicitly stated impact of the legislation would 
seem a non-event on its face. The proposal states, in part, that nothing in the McCarran- 
Ferguson Act (the ‘Act’) shall be construed to permit. ..issuers of medical malpractice 
insurance to engage in any form of price fixing, bid rigging or market allocations. My 
understanding is that engaging in these acts in the context of the proposed legislation is 
illegal pursuant to state laws enacted after implementation of the McCarran-Ferguson 
Act. In my experience, companies do not engage in collusive price-fixing, bid-rigging, or 
market allocation. However, possible interpretations of the words ‘in any form’ raise 
potential issues and consequences. 

In particular, it is possible that the words ‘in any form’ as contained in the proposal, 
could preclude the collection, aggregation, and analysis of data across companies. 
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Currently, such analyses are permitted in accordance with the provisions of the 
McCarran-Ferguson Act and with the oversight of state regulators. Results of these 
analyses can be provided to companies that participate in the data collection or, perhaps, 
to other entities that may be given the opportunity to purchase the information. 

By way of background, in general, property/casualty insurance companies are required as 
a condition to being licensed to designate an entity to which they will report data. 
Probably the most well-known of these entities is Insurance Services Office (ISO). ISO is 
approved by the states to operate in this capacity as well as to analyze data and make 
results available to participants and others, subject to state regulations establishing the 
rules as to what types of analyses are permitted 

These analyses of aggregated data, or data aggregation serve several purposes, which 
align with the original intent of the Act and assist state regulators charged with 
overseeing the pricing of insurance coverage. A few of these purposes are: 

1 . These analyses provide more credible data upon which to base loss estimates and 
premium rates. In the absence of this information, companies or self-insured 
entities would be forced to rely on their own, more limited data to make loss or 
rate determinations. Reduced access to data could increase the volatility of these 
determinations from year to year as companies are forced to establish rates using 
less credible data. 

2. These analyses also serve to enhance competition. Without access to industry 
information, existing companies may be less willing to provide products in new 
markets or to different types of exposure because of the greater uncertainty 
associated with determining loss estimates and premium rates. 

3. As further support to competition, industry information is of particular importance 
to newly formed companies or self-insurers looking to begin covering medical 
professional liability exposure. Absent the use of industry information, they may 
be reluctant to assume or retain this exposure. Their decision not to provide 
coverage reduces competitive alternatives in the marketplace. 

4. Such industry analyses serve as guidance for companies, self-insurers, and 
regulators in reducing the likelihood of insolvencies, a long-tenn and recent 
concern. Through the review of industry data, companies, self-insurers, and 
regulators are better able to evaluate if too little is being charged or not enough is 
being set aside in reserves for a given exposure situation. 

These data aggregations serve the purposes outlined above, particularly for medical 
professional liability which, as suggested earlier, has characteristics that make it a 
statistically challenging exposure for companies and self-insurers. A few examples may 
help illustrate some of the challenges. For this coverage, any single company’s own data, 
even for relatively large companies, is often not sufficiently credible to detennine basic 
loss costs in multiple markets. Thus, a company writing a small amount of business in a 
given market may not have sufficiently credible data to estimate a stable and reliable loss 
cost for that jurisdiction. Tn another example, industry analyses can also provide guidance 
to companies and self-insurers regarding reasonable charges for higher limits of 
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coverage. For instance, the experience of an individual company or self-insurer is 
probably not sufficient to estimate losses at $10 million or $20 million limits of coverage. 
Additionally, a single entity’s data would rarely be sufficient to determine the appropriate 
differentials among types of exposure. For example, what would be an equitable loss cost 
differential among a family practice physician, a general surgeon, and an obstetrician? 

There are a number of possible consequences of not having credible information to assist 
in making loss cost determinations. Such entities, in the interest of preserving their 
viability, would be more cautious, if not unwilling, to assume exposure given the risk of 
the coverage. Remember, these industry analyses facilitate having such information 
available for new small companies, self-insurers, and large established entities looking to 
cover this exposure in new states. 

Thus, the end result relating to medical professional liability insurance companies is 
likely to be reduced availability with fewer willing insurers, less vigorous competition 
among those that do write the coverage, and higher costs to the consumer. Self-insurers 
are likely to be less willing to retain exposure, reducing their risk financing options and 
possibly increasing their costs as well 

It is my understanding that one stated purpose of the proposed legislation is to reduce 
medical professional liability premiums. In my opinion, this change will not accomplish 
that purpose. In fact, it is more likely to have the opposite effect for the reasons I have 
outlined above. 

Additionally, medical professional liability losses and rates have been flat or declining in 
the last two to three years without the influence of this proposed change. Attached to the 
written version of this testimony is an exhibit containing a graph obtained from the 
Medical Liability Monitor , which summarizes the results of their annual survey for the 
last three years. The graph shows the distribution of the percentage change in filed rates 
implemented by physician insurers and that, in the last three years, approximately 30% of 
the observations reflect rate reductions These trends occurred following the 
implementation of, and debate about, tort reforms in many states as well as the growing 
impact of risk management and patient safety initiatives. 

In summary, 1 note the following - 

1 . the broad intent of the proposal is already being effectuated at the state level; 

2. clarification of other implications (eg., data collection and analysis) of the bill 
would help affected parties better understand the impact of the change; 

3 . collection, aggregation, and analyses of data is an important element of the 
current environment; it supports better decisions, promotes competition, and aids 
in protecting solvency; particularly for new and/or smaller competitors; 

4. consumers benefit from a more competitive marketplace given the above; 

5. implementation of this proposal will not assure lower medical professional 
liability premiums; it may, in fact, increase them; and 
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6, medical professional liability rates have been declining without this change, 
coincidental with the timing of tort reforms, and the growing impact of risk 
management and patient safety initiatives. 

Again, thank you for this opportunity to comment on the proposed legislation, and I will 
be happy to answer any questions you might have related to these comments. 
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Exhibit 1 


Distribution ot Rate Changes in MLM Survey by Range 

Survey Years 2007 tnrouflh 2009 


60.0% 



METHODOLOGY 


In this issue of the MEDICAL LIABILITY MONITOR, we bring you 
our 1 9th Annual Rate Survey. This survey provides a continuing 
overview of changing rates for physicians' liability insurance. It Is 
a snapshot in time, reporting rates effective July 1 . 2009. 

It is a picture we paint state by state because where physicians 
practice largely determines the premiums they pay. This is 
because insurers base their rates on the aggregate claims exper- 
ience in a particular geographic area. 

Because state insurance departments may regulate rates, 
state tort reforms can affect the cost and patient compensation 
funds may influence the total premium, it is impossible to project 
a common national picture. 

Each year we survey major writers of liability insurance for 
physicians. We ask for manual rates for specific mature daims- 
made specialties with limits of $1 mllllon/$3 million, by far the most 
common limits. These are the rates reported unless otherwise noted. 

We report on three specialties to reflect the wide range of rates 
charged: internal medicine, general surgery and obstetrics/gynecol- 
ogy. 

With the exception of Medical Protective, all rates shown were 
volunteered by their respective companies. Medical Protective has 
historically opted not to participate in the Rate Survey: the com- 
pany's rates published herein were obtained through independent 
research and believed to be accurate. 


The rates reported should not be interpreted as the actual 
preiums an Individual physician pays for coverage. They do not 
reflect credits, debits, dividends or other factors that may reduce or 
increase premiums. Rates reported also do not indude other under 
writing factors that can increase premiums 

States vathout compensation funds by far the largest group are 
reported first Patient compensation find states are grouped at the 
end of the survey. 

In patient compensation fund states phystoans pay sucharges 
ranging from a modest percentage to more tfwn the base premium 
Also, I irrrts of coverage can differ in these states which is noted 
When va* contact survey participants we ask them to provide 
data on all the states in which they actively market to physicians. 

Wfe only report rates for companies that maintain filed and ap- 
proved rates for each state in which they sell physicians malpractice 
insurance. W? try to capture the leading active wnters in each state, 
but every writer may not be induded 

In comparing this year's report with previous reports it wrfll be 
ewdent that the market is always changing Many companies for- 
merly induded no longer sell physicians' malpractice inscrance in 
certain states do not currently entertain new business have with- 
drawn from this line of insurance or no longer exist The companies 
shown were available for business July 1, 2009. 

\M? estimate that this survey represents companies that com- 
prise 65 to 75 percent of the market and as such is the most corrv 
prehensive report on medkal liability rates anywhere. 

The expanded rate report could not have been completed with- 
out the cooperation cf the many people who work in the compa- 
nies surveyed Their cooperation is invaluable m providing this 
information to all who have an interest in this field 


Mr. Johnson. Thank you, Mr. Hurley. 

Dr. Mandell, please begin. 

TESTIMONY OF PETER J. MANDELL, FORMER PRESIDENT, 
CALIFORNIA ORTHOPAEDIC ASSOCIATION, BURLINGAME, CA 

Dr. Mandell. Thank you, Mr. Chairman and Ranking Member 
Coble and the distinguished Members of the Committee. 


36 


The California Orthopaedic Association appreciates this oppor- 
tunity to submit testimony to the Committee about H.R. 3596. We 
appreciate and support the Subcommittee’s interest in this issue. 

However, respectfully, we do raise some concerns about H.R. 
3596, and I will briefly outline those for you. The handouts will go 
into greater detail. 

We have consulted our antitrust experts and have failed to find 
any cases where commercial health insurers have been charged 
with price fixing, collusion or market allocation. 

In fact, we believe the commercial health insurers moved past 
that business model many years ago and have little need to fix 
prices or allocate markets because they have done things in other 
ways, like consolidated to gain a larger share of the insurance mar- 
ket. 

As you know, in the last decade, there have been over 400 health 
care mergers — health insurance mergers. The Payor market has 
become more concentrated, less divers. And payors have enjoyed 
substantial negotiating leverage over patients and providers in 
most markets. 

The most recent data indicates that the two largest insurance 
companies actually control about 36 percent of the market and 67 
million lives. And control is pretty much the right word for that in 
terms of their health care. 

Instead of price fixing, we believe the larger problem is the vir- 
tual monopolies that commercial health insurers have. In many 
areas of the country, there may be only one or two carriers. There 
is no effective competition. 

Physicians are told to take it or leave it with the contracts they 
are offered, and there is no — and accept below-market reimburse- 
ment. Patient coverages are also rescinded when they become ill. 
These inappropriate activities and decisions have been well docu- 
mented in the media and also in these halls of Congress. 

The power garnered by health insurers through rapid, large-scale 
consolidation has not been used to the advantage of patients. Pre- 
miums have soared, and many employers have stopped providing 
coverage, substantially limited or reduced the scope of benefits, or 
asked employees to pay higher shares of the premiums. 

As far as we can see, the Federal Trade Commission and the De- 
partment of Justice have shown little interest in restricting addi- 
tional mergers and no interest in addressing complaints of monopo- 
lization by dominant health insurers. 

We would urge that the Subcommittee consider some real en- 
forcement of merger laws and even break up the commercial insur- 
ers who have this virtual monopoly. 

In addition, repeal of the antitrust protections afforded to com- 
mercial insurers under McCarran-Ferguson could have some nega- 
tive impact on health care cooperatives such as those being dis- 
cussed now in this Congress as a way of developing more care — 
delivering more care to individuals. 

New companies would likely benefit from the antitrust protec- 
tions under the act. Repealing the carriers’ protections will make 
it more difficult for these small companies to gain market share 
and easier for the large companies to gobble them up once they are 
formed. 
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And finally, we ask the Subcommittee to reconsider the inclusion 
of medical liability carriers in this bill. In California, many of the 
medical liability carriers we currently have were created in the mid 
1970’s when we had our medical liability crisis. Many of them were 
doctor-formed. 

In our opinion, they achieved the goals of availability, afford- 
ability and stability. We see no evidence that the medical liability 
carriers in our state share data or drop physicians from coverage. 
We would urge the medical liability carriers be excluded from this 
bill. 

We thank you for this opportunity to talk to the Subcommittee 
today, and we appreciate your consideration of our comments and 
hope that we will be able to work with you and your staff further 
as this important effort continues. 

[The prepared statement of Dr. Mandell follows:] 
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Statement 
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United States House of Representatives 

RE: HR 3 596 - “Health Insurance Industry Antitrust Enforcement Act of 2009 

Presented by: Peter J. Mandell, M.D. 

October 9, 2009 


The California Orthopaedic Association (COA) represents over 75% of orthopaedic 
surgeons practicing in the state. Orthopaedic surgeons are integral to the health care 
delivery' system treating patients with all types of musculoskeletal problems - hips, 
knees, shoulders, back, hands and wrists, and feet and ankles. As our population ages 
and as more individuals live longer active lifestyles, orthopaedic surgeons will become 
even more important in the management of musculoskeletal injuries and diseases through 
techniques such as joint replacement and ligament repair. 

COA appreciates the opportunity to submit testimony before Chairman Johnson and other 
members of the Subcommittee on HR 3596, a bill which would remove anti-trust 
protections of health insurance issuers and medical liability carriers under the McCanran- 
Ferguson Act. 

We appreciate and support the Subcommittee’s interest in this issue; however, we 
respectfully would like to raise some concerns with H R. 3596 as it is currently drafted. 

We have consulted anti-trust experts and have failed to find any cases where the 
commercial health insurers have been charged with price-fixing or collusion in sharing 
price information. Tn fact, we believe the commercial health insurers moved past that 
business model many years ago and have little need to collude on pricing as they have 
consolidated and been able to control a larger part of the health insurance market. 

In fact, during the last 1 0 years, there have been over 400 health insurer mergers. Asa 
result, the payor market has become more concentrated, less diverse, and payors have 
enjoyed substantial negotiating leverage over patients and providers in most markets. For 
the last six years, the American Medical Association (AMA) has tracked and published a 
report entitled, “ Competition in Health Insurance: A Comprehensive Study of i I.S. 
Markets These reports have shown that the country’s largest health insurers have 
continued to pursue aggressive acquisition strategies. The largest insurer, WellPoint, Tnc. 
(formed from the merger of Anthem Inc. and WellPoint Health networks) has acquired 11 
health insurers since 2000. The second-largest health insurer, UnitedHealth Group 
(United) has also acquired 1 1 health insurers since 2000. 

To put this into perspective, in 2000, the two largest health insurers, Aetna and United, 
had a total membership of 32 million lives. As a result of mergers and acquisitions since 
2000, the top two insurers in 2007, WellPoint and United, each have memberships, 
respectively, of 34 million and 33 million, totaling more than 67 million covered lives. 
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Together, WellPoint and United control 36 percent of the national market for commercial 
health insurers. (AMA 2007, Competition in Health Insurance) (AMA Letter to the IJ.S. 
Assistant Attorney General for Antitrust, July, 2009) In 2004 and 2005, 28 mergers 
valued at a total of $53.8 billion were completed or announced, which exceeded the value 
of all the deals completed in the previous eight years. ( Corporate Research Group, The 
Managed Care M& A Explosion, 2005). 

Instead of price fixing, we believe the larger problem is the virtual monopolies that the 
commercial health insurers have been able to form. In many areas of the country, there 
may be only one or two carriers in a particular region. There is no effective competition. 
Physicians are told to take-or-leave contracts and accept below market reimbursement 
rates. Patients’ coverages are rescinded when they become ill and in most need of their 
insurance. These inappropriate activities and rescissions have been well documented in 
the media: 

“Poizncr: Blue Shield Canceled Policies - State Insurance Chief plans to pursue a 
$12.6 million fine for dropping patients.. . Poizncr accused a Blue Shield of California 
unit of committing more than 1,200 violations that resulted in some 200 people losing 
their medical insurance... Blue Shield was cancelling insurance after the fact... Blue 
Shield is the latest giant health plan caught in a state crackdown over policy cancellation 
practices. In recent years, consumer groups and regulators have contended that insurers 
wrongly revoked hundreds of policies after patients filed claims for costly medical care. 

Blue Cross of California, Health Net, Cigna, and Aetna have come under scrutiny. 5 ' 

Sacramento Bee 12/2007 

“Calif. Blue Cross Stops Asking Doctors About Patients’ Omissions .... Blue Cross of 
California said it would stop sending letters to doctors asking them to help find patients 
who liad failed to report pre-existing medical conditions to die insurance 
company . . . Schwarzenegger said llic practice is akin to telling doctors to “rat out tlic 
patients so they have a reason to cancel the policy’ 5 . 5 ’ Wall Street Journal, 2/2008 

“Health Insurance Rescission Three Times More Likely Than Losing Russian 
Roulette. . .every patient can be assured dial, upon filing a major claim for chemotherapy 
or neurosurgery or the like, the insurance company will scour their medical records and 
application to find any excuse to deny coverage. The outrageous part is that half of these 
investigations of expensive claims result in rescission. Litigation and Trial, 8/2009 

In 2004 in California. Blue Cross and the State Compensation Insurance Fund (SCIF) 
joined together to control, at the time, over 50% of the Workers’ Compensation market in 
the stale and a large part of group health coverage. SCIF demanded that phy sicians 
contract with Blue Cross in order to be part of their Workers’ Compensation medical 
provider network and Blue Cross required that physicians accept all of their products 
or they were completely dropped from the Blue Cross network as well as the network 
of all their affiliates. Blue Cross lias over 300 affiliates. This joining of markets lias 
allowed Blue Cross in California to demand below cost reimbursements that have litdc 
basis in the actual costs of rendering the care, but rather are designed to utilrte their market 
control to artificially drive dow n reimbursement rates. 

Even when Members of C ongress demand that the carriers cease and desist their 
inappropriate rescission activities, commercial health insurers such as UnitedHealth, 
Assurant Health, and Wellpoint Blue Cross, say they will not. 

“Insurers Not Committing to End Rescission” A Congressional investigation into 
UnitedHealth, Assurant Health and Wellpoint Blue Cross found that they cancelled the 
coverage of more than 20, 000 people in a five-year period, allowing the companies to 
avoid paying $300 million in claims. In spite of these findings, executives from these 
companies said that they would not pledge to limiting the practice of dropping coverage 
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to [only] cases of policy holders who lied orcommittcd fraud to get policies. Wall Street 
Journal. 6/2009. 

The power garnered by health insurers through rapid, large-scale consolidation has not 
been used to the advantage of consumers or providers. Patient premiums have soared in 
this increasingly consolidated market and physician reimbursement has decreased. As 
premiums have risen, many employers have stopped providing coverage, substantially 
limited or reduced the scope of benefits provided, and/or asked employees to pay a higher 
share of the overall premium. 

Nor have physicians benefited from these premium increases. To the contrary, powerful 
insurers have depressed physician revenues This reduction in physician income has not 
benefited patients, and indeed may have harmed them 

Health plan executives and shareholders, on the other hand, have reaped enormous 
monopoly profits. The bottom lines of the major national health firms experienced 
double-digit growth between 2001 and 2008. United and WellPoint, specifically, had 7 
years of consecutive double-digit growth that ranged from 20% to 70% year after year 
through 2003 . (Health Affairs, Consolidation and the Transformation of Competition in 
Health Insurance) 

The Federal Trade Commission and the Department of Justice have shown little interest 
in restricting additional mergers and no interest in addressing complaints of 
monopolization by dominant health insurers. 

To have a meaningful impact on the anti competitive activities of commercial health 
insurers, we would urge members of the Subcommittee to relax the anti -trust restrictions 
on health care providers instead of removing the anti-trust protection on carriers. This 
would allow providers to collectively share electronic medical records to improve patient 
care, to monitor data relating to utilization and medical outcomes, to form accountable 
care organizations that add value to health care delivery, and to come together to work 
with commercial health insurers in their communities to ensure that patients receive 
appropriate medical care 

We would also urge the Subcommittee to consider some real enforcement of the merger 
laws and a break-up of the commercial health insurers who have these virtual 
monopolies. 

We believe these activities, relaxing the anti-trust restrictions on providers and a 
break-up of the commercial health insurers' monopolies, would have a more 
meaningful impact on reining in the problems felt by patients and physicians in the 
commercial health care market. 

In addition, a repeal of the anti-trust protections afforded to commercial insurance 
carriers under the McCarran-Ferguson Act, could have a negative impact on health care 
cooperatives that may be formed under the health care reforms being considered by 
Congress. New companies would likely benefit from anti trust protections under the Act. 
Repealing the carriers’ protections will make it more difficult for these small companies 
to gain market share. Passage of H.R. 3596 in its current form, could potentially protect 
even more the monopolies enjoyed by the existing commercial health insurers allowing 
them to continue their anti -competitive activities, which could be an unintended 
consequence of this legislation 
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Finally, we oppose the inclusion of the medical liability carriers in this bill. In California, 
many of the medical liability carriers were created in the mid-1970s to bring stability, 
availability, and affordability to the medical malpractice market. In our opinion, they 
have achieved those goals without engaging in anti -competitive activities and price 
fixing. We see no evidence that medical liability carriers share data or drop physicians 
from coverage should malpractice claims be filed against them. We would urge that the 
medical liability carriers be excluded from the bill 

Thank you for the opportunity to present these views to the Subcommittee. 

We appr eciate your consideration of our comments and we look forward to working with 
you and your staff in this important effort Tf you have any questions or would like any 
additional information, please do not hesitate to contact Diane Przepiorski, Executive 
Director, California Orthopaedic Association, (916) 454-9884 or e-mail her at: 
coal@pacbell.net. 
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I. Overview 


A. Introduction 

Th>< i- rhc sixth edition <2007— 2009) of rhe American 
Medical Associari<xi (AMA) publication "Competition in 
health insurance: A comprehensive study of U.S. markets." 
This year, the study includes metropolitan statistical area 
(MSA) information for 313 MSAs located in 44 states.' 

The goal of the study Is to klriuity problem markets where 
competition in diminished and to prompt discussion about rhc 
longterm impact of consolidated health insurance markets 
on the health care system and And solutions. A* the AMA* 
summary ».| finding shows, in the majority of MSAs, a single 
health insurer dominates the market. ( U-mpctition is under- 
mined in hundreds of markets across the country. 

The findings of this study need to he viewed in the context 
of recent health insurance market dynamics. Over the five 
years since the AMA’s first study. the country's largest health 
insurers have continued to pursue aggressive acquisition 
st nitty lex The largest insurer. WellPoint Inc. (formed from 
the merger of Anthem Inc. and WellPoint Health Networks), 
has acquircJ 1 1 health insurers since 2000. Tire second- largest 
health insurer, UnitedHealth Group (United) has also acquired 
1 1 health insurers since 2000. 

To put this in perspective* in 2000. the two largest health 
insurers. Aetna and United, had a total membership of 
32 million lives. As a result of mergers and acquisitions 
since 2000, the top two insurer* today. WellPoint and 
United, each have memberships, respectively, of 34 million 
and 33 million, totaling more than 67 million covered live*. 
Together. WellPoint ami UniteJ control 36 percent of the 
national market for commercial health insurance. In 2004 
and 2005, 28 mergers valued at a total .4 $53.8 billion were 
completed or announced, which exceeded the value uf all 
the deals completed in the previous eight years. (Corporate 
Research Gnxip, The Managed ( ’.are M«ScA Explosion, 2005). 

Observers predict that large health insurers will continue 
to acquire their smaller competitors. WellPoint '* new chief 
executive officer stated in February that mergers w ill be one 
of the key driver* of WellPoint^ future grow th. Further, in 
March. Unired announced Its proposesl acquisition of’ Sierra 
Health Services, the largest health plan in Nevada. The 
AMA has asked the U.S. Department of Justice (I OJ) to 
bl»ick the merger, because if the merger is approved United 


w ill cifttpol 56 percent of the Nevada marketplace (ompared 
w ith its current 1 1 percent market share). 

While l uge health insurers hove posted very healthy profits 
since 2000, premium* for consumers have increased w ithout 
h corresponding increase in benefits. In fact, during the same 
time period, consumers have faced increased deductibles, 
copayment* and co-timirancc. This has effectively reduced 
the sctvpc of their health benefits coverage. 

It is clear that patient* — the ultimate consumers . >1 health 
care — are nor benefiting from these mergers. The AMA i» 
concerned that the United Suites is heading toward a system 
dominated by a few publicly traded companies that .operate in 
the interest of shareholders and tun primarily in the interest 
of patients. It is time for lawmaker* and regulators to take a 
serious look at the long-term negative impact of consolidated 
health insurance markets on the nation's health care system. 

The impact of consolidated health insurance markets 
The AMA has long been concerned about the impact of 
consolidated markets on patient care. Tire physician's role as 
patient advocate has never been more important. Physicians 
have a legal and ethical obligation to their patient--. Health 
insurers’ primary obligation is to their shareholders. The phy 
>ic ian’> role is being systematically undermined as dominant 
insurer* are able to impose takc-it-or-lcave-it contracts that 
directly affect the provision of patient care and the patient- 
physician relationship. Physicians are the least-consolidated 
compmcm in the health care industry. Mo't are in practices 
with four fewer physicians - and simply have no ncgiKiatitv 
power with health insurance behemoth*. 

The IX3J has recognised that monopsony power — which is 
the health insurer’s power over purchase of physician service* 
—is an important consideration in evaluating the competi- 
tiveness i.if health Insurance markets. In the past 12 years, 
out of more than 400 mergers, the ICJ has challenged only 
two. Both of there challenges were based in large part t«n the 
health insurers potential to exercise monopsony power over 
physicians to the detriment of patient*. The DQJS concern i* 
whether a health insurer could use it* market power to depress 
reimbursement rates in a manner that would "lead to a reduc- 
tion in the quantity and quality of physician services provided 
to patients."' 

In c» inducting its analyses of monopsony power, the DO) 
focused on whether the physicians in the market could 
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terminate or threaten to terminate a health insurer contract 
without losing so much business that it would threaten the 
financial viability ot their practices. The DOJ recognized 
that a physician practice is different from other businesses in 
terms of its ability to terminate contracts because a physician 
cannot replace lost business quickly. The DOJ noted that 
physicians are limited in their ability to encourage "patient 
switching," because the patient may not be able to switch 
to another cmploycr'-tpon sored health plan in which the 
physician participates, or the option may nor be available 
for many months. 

In its 2005 challenge to the Unitcd/PacihCorc merger. the 
DOJ recognized that where a health plan accounts for more 
than W percent of a physicians practice revenue, the health 
insurer can have monopsony power ro the detriment of 
patients. Tlu DOJ also found that these percentages "can 
understate the importance to physicians of payments from 
commercial health insurance to compensate for the lower 
revenue earned from Medicare ami Medicaid buMm-v.."* 

Those physicians whose practices depend most heavily on 
patients covered by a particular health insurer are most 
vulnerable to unreasonable contracting terms and anti- 
competitive minbuiMMuctit rates. 

Thi* study shows unequivocally that many physicians in 
markets aenws the oHimry do not have bargaining power with 
dominant health insurers ami that many health insurers are m 
a position to exert mimopsony power. In 2W of the >1 3 mar- 
kers the AMA surveyed, one health plan accounts tor at least 
30 percent of the combined health maintenance organ nation 
(HMOI/prefcrmd provider organization (PPO) market.' 

Barriers to entry 

The findings of the AMA matket study also need to be 
viewed m light of the very substantial barriers to entering 
health insurance markets. Evaluating banters ro entry is criti- 
cal to antitrust analysis. If entry is easy, even a high market 
share may not necessarily translate into market power. If entry 
is difficult or takes a number of years then a health plan w ith 
a strong market position is more likely to be able to charge 
high prices without the threat of competilkm. 

Entry into health insurance markets is difficult. Significant 
barriers to entry include state regulatory requirement', the 
cost of developing a health care provider network ami the 
development of sufficient business to permit the spreading 
of risk. If entry into health insurance markets were easy, one 
would expect to sec significant entry in response to the signifi- 
cant profits many health insurer* have posted in the past five 
years. However, the opposite has occurred. There have been 
minimal new entrant* into health insurance markets in the 
past five years. Thar large health insurer* like WellToint and 


United arc acquiring existing health Insurer* in a market, a* 
oppose*! to developing expanding their » >wn networks and 
product*, is further evidence of substantial harrier* to entry. 

Conclusion 

The AMA believes it is time to re-examine the legal land- 
scape thai has resulted in unfettered consolidation of health 
insurance markers. If nor corrected, the imbnbnce* In the 
marketplace will have wtloit negative long-term consequences 
for the health cate system- 

B. Geographic and product market definitions 

To determine- market shares. It is necessary to begin by 
Jcfining the relevant market in each of two dimensions: 
the pnduct market and the gc-iigraphic marker. A “product 
market” Is defined to mcluJe all products that purchasers view 
as reasonable substitutes for the pnduct in question. There 
is little evidence regarding substitutability • i f vuru *is forms > it 
health insurance and no consensus akwit whether v<mc prod- 
ucts are substitutable for others. Therefore, the AMA looked 
at HMOs ami PPO* as separate pnduct markets ami then at a 
combined H MO/ PPO pnxluci. 

Aftet determination of the relevant product market, the 
second clement m market definition is a determination of 
the geographic area where the market participants operate. 
The “geographic market" is the area to which consumers 
can practically turn f»ir alternative prv ducts if a competitor 
increases price. 

The realities of the delivery of health care, as well as the 
marketing and suhcr business practices of health insurers 
lead to a conclusion that health insurance markets are local. 
From the standpoint of the market for health Insurance, most 
sellers (insurers! market locally, for the obvious reason that 
purchaser* (employer*) are interested in purchasing health 
insurance pn duct* that w ill service their employees in pn>x- 
imlty ro where they work and live. The goal of this study was 
ro present dam at the lucal IcvcL The data allow the AMA 
to present market share and market concentration information 
for 313 MSAs (as defined by the U.S. ta;nsu* Bureau) in 
44 states. 


C. Data sources 

Tills edition report* the separate HMO and PPO pnduct 
markets and the combined HMO/PPO pnxluct marker. 
Calculations of commercial hcaltJi insurer HMO anil TPO 
market shares are based on enrollment information reported 
by health insurer*. All of the data presented arc based on 
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actual reported lives. All of the geographic market* are MSA* 
a« tie ti in'J by the U.S. Census Bureau. 


1. HMO data 

The HMO enrollment information used lot this study tea* nb* 
Mined from btciStudyr Managed Market M$A Surveyor and 
Managed Market State Surveyor. The lntcrStudy database* 
provide Jan. 1 , 2005. HMO enrollment data for all 50 states 
Washington. D.C.. and each MSA in the country. lntcrStudy 
sends a written survey to health insurance plan* requesting 
their HMO enrollment at the state and county levels. Since 
MSAs are detined hy the U.S. Census Bureau as aggregates of 
counties, lntcrStudy adds HMO survey result* from cininry* 
level data to obtain MSA figures. To the extent that HMDs 
fail to report rheit enrollment. InterStudv supple menrs the 
survey with public information. 


2. PPO data 

The PPO enrollment information used in thi* study was 
obtained from lntcrStudy and HealthLeaderv liucrStuJy * 
Managed Market MSA Surveyor ami Managed Market 
State Surveyor provide* Jim. 1. 2005, PPO enrollment lor all 
50 state*. Washington. D.C., and each MSA in the country. 
InterStudv sends a written survey to health insurers requesting 
their PfO cnrollnu*nt at the state and county levels. Since 
MSAs are defined by the U.S. Census Bureau as aggregates 
of counties, lntcrStudy adds PPO survey results from county- 
level data to obtain MSA figures. 

HealthLeader* provides PPO enrollment infotmation in it* 

Jam l. 2005, database ior Id states and more titan 50 MSA*. 
HealthLcadcrs also uses a written survey to obtain health 
insurance plan enrollment at the state and county levels. 

To the extent that health insurers failed to re|x»rt their PPO 
information to InterStudv, the Health Leaders' data were 
incorporated Into the study. 

With Kith HMO and PPO data, In some MSAs there were 
inconsistencies in the data that prevented Inclusion ,4 those 
MSAs in the study. For example, a single plan may have 
reported covered lives in excess ot the total available com- 
mercial lives in the area. The AMA worked with state 
medical associations to identify then' market*. 


D. Methodology 

Definition ot market share 

“Marker share" identities the shares of specific firms w ithin a 


market. This study measures market shares of health insurers 
hy enrollment. The combined HMO/PrO market share of an 
insurer is the sum of that insurer’s HMOanJ PPO enrollment, 
divided by the total HMO and PPO enrollment in the mar- 
ket, multiplied by 100. HMO market share b rhat HMO* 
enrollment, divided by total HMO enrollment in the market, 
multiplied by 100. Similarly, a PPO* market share is rhat 
TPO’s enrollment, divided by total TPO enrollment m the 
market, multiplied by 1 00. 

Definition of HH1 

The Hctfindahl-Hinchmun Index (HHI) of competition l» a 
measure of the competitiveness of a market overall. It i* in»t 
a measure specific to any one insurer, though it i* a func- 
tion of each Insurer's market share. The DOJ use* the HHI 
when evaluating the impact of a merger or acquisition on the 
competitiveness of a nvirket. The HHI is the most appropriate 
measure ot marker concentration. 

The HHI is the sum . it the squared market shares .if each 
firm In the market The nvnc competitive the market, the 
lower the HHI. The less competitive the market, the higher 
the HHI. The largest value the HHI can take i* 10.000 when 
there ts a single insurer in the market. If a market has four 
firms, each with a 25 percent share, the HHI for that market 
would he: 

25 J ** 25* - >5- ♦ 25* - 2.500 

It the number of firm* in a market increased, but they all had 
an equal market share, the HHI wvuld decrease. For uwrance, 
if a fifth firm were added in the above example, sc* that each 
firm had a 20 percent market share, the HHI would fall from 
2,500 to 2,000. Alternatively, if the number of firms falls 
to three, each with a third of the ranker, the HHI wixild 
increase to 3335. 

This report presents HHI* tor a combined HMO/PPO product 
market and separate HMO and PPO pr« duel markets. 

ERISA plan* 

Many employers provide health insurance coverage lurm- 
pl.iyoes through self- Insured Employee Retirement Inc* mu- 
Security Act 1 ERISA) plans, and many of them retain an in 
su ranee firm to administer these plan*. It the administrator of 
n self-msuicil plan is a health insurer surveyed hy InrcrStudy, 
then it* covered live* are included in thi* study. If the self- 
insured ERISA plans ate sclf-admumtcrcil by the employer, 
they arc not reflected in these data sets. 

Double-counting PPO covered lives 
A number of entities typically referred to as “renral network 
PrOs" have entered into contractual relationship* w ith in- 
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Hirers either for TPO plan ad min titration (actual tal services 
and claims administration) i>r (or use iM provider networks. 

These entities do nor proviJi* insurance coverage. Sometimes 
these entities report PPO “covered lives’* to Inter^tudv- This 
results in those lives being reported twice. To avoid potential 
“dixjhle Ci >unting" of PPO lives, the AMA identified these 
entities and removed those that it determined did not provide 
health tnsuroncc coverage m the specific gotgraphic markets. 

2005 health insurer mergers 

Although the enrollment information reported hy insurets to 
IntcrStudy and HealthLeadcts arc dated Jan. 1. 2005, there 
were several significant health insurer morgen or acquisitions 
completed in 2005. Market data has been adjusted to reflect 
UnitedHealth Group Inc.'s acquisitions ol PacifiC are Health 
Systems and )ohn Deere Health Plan live. 

HHI analysis 

The 1997 Federal Trade Commission (FTt’)/DOJ Httfmmtal 
Merger Guidelines (1997 Merger Guidelines) ilefine market 
concentration as measured hy the HHI as follows. 

■ Market' with an HHI less than 1 ,000 are “not concentrated." 
The IX)J and FTC will generally not restrict merger activity 
in markets where the post-merger HHI is less than 1,000. 

■ Markets with an HHI between 1,000 and 1 .800 arc 
“concentrated." Under the 1997 Merger Guidelines, a 
merger in these markets that raises the HHI hy more than 
100 points may raise significant competitive concerns. 

■ Markets with an HHI above I .800 are "highly concentrated " 
Under the 1997 Merger Guidelines, a merger in these 
markets that raises the HHI hy mote than 50 points may 
raise significant competitive concerns, and mergers that 
raise the HHI more than 100 points are presumed to he 
anti-anti pctlmv. 

Under the 1997 Merger Guidelines, barriers to market entry 
and other qualitative factors art also considered to determine 
whether it Ls likely that a merger will result in marker power tor 
the merged entity. 
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II. Summary of findings 


Tahiti 1-1 lUutmuc the market concentration (HHI) and the ■ In 1 percent (15) *4 the MS As, it least one insurer has a 
market shares . i the two largest Insurers (nr 11 1 MS As .in. I 44 combined HMO/PPO nuirket share of 90 percent or greater 
states by pnxfotCt market. Table 4 provide* ,j summary > >t HHI* 
bv product by state and MSA. 

HMO product market 

A. Metropolitan areas ■ In 9S percent (106) of the MSAa, at leant one umin-i 

has .i HMO market share of 10 percent or greater. 

This edition of the study analysed ) 1 1 MSA*. Tills compare* 

with 292 metropolitan areas in the 2005 study. 84 in the 2001 ■ In 64 percent (201 ) of the MSAs at least tine insurer 

study, 70 in the 2002 study, and 40 in the 2001 study. has a HMO nuirket share of 50 percent or greater. 

In terms of market concentration (HHI). the study found the ■ In 37 percent (117) of the MSAs, at least one insurer 

following: has a HMO marker share of 70 percent or greater. 

■ In the combined HMO/TPO prexluct market, % percent ■ In 1 6 percent (49) of the MSA*, at least one insurer has 

(299) of the MSAs arc highly concentrated (HHI>I ,800), a HMO market share- <A VO petetnr or greater 
applying the 1997 Merger Guidelines. 

■ In the HMO product market. 99 percent ( 109) <4 the PP0 product market 
MSAs are- highly concentrated (HHI> 1.800). applying 

the 1997 Me rger Guidelines. ■ In 97 percent (104) of the MSAs at least line insurer 

hits a PPG market share of )0 percent or greater. 

■ In the PPO pi. duct market, 100 percent ( 1 1 J) of the MSA* 

are highly concentrated (HHI>t,fcOO), applying the 1997 ■ In 76 percent (218) of the MSAs, at least one insurer 

Merger Guidelines. has a PPO market share of 50 percent or greater. 

■ In 16 percent (112) of the MSAs at least one insurer 

B. Market share has a PPO market share of 70 percent Of greater. 

In terms of marker share i*f individual insurers, the study ■ In V percent (2 h) of the MSAs. at least one insurer has 

found the following for each prexluct marker: a PPO market share of 90 percent or atvater 


HM0/PP0 product market 

■ In 96 percent (299) » «» the MSAs at least one insurer 
has a r* <mbined HMO/rPO nuirket share .4 JO (vreent 
i«r greater. 

■ In 64 percent (200) <4 the MSAs at least one insurer 
hits a combated HMO/PPO nuirket share of 50 percent 
or greater. 

■ In 24 percent ( 74) of the MSAs. ar least one insurer 
h;« a combined HMO/PPO nuirket share of 70 percent 
or greater. 
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II. State and MSA tables 


Competition in health insurance A compreftewive stody d US markets • American Medical Association 



53 


Table 1. Combined HMO/PPO product markets 

HHI market concentration and dominant insurers 


State and USAs 

HMO/PPO HHI 

Insurer 1 

Share 

Insurer 2 

Share 1 

Alabama 

6.881 

BCBS AL 

83 

Health Choice 

5 

Anniston-O*fc*d, AL 

8.809 

BCBS AL 

94 

NAM Cl 

2 

Au&um-Opelika. AL 

9,071 

BCBS AL 

95 

CIGNA 

1 

Blrmmgham-Mgover. AL 

5.373 

BCBS AL 

72 

Health Choice 

13 

Oecatur, AL 

8.139 

BCBS AL 

90 

Health Choice 

4 

Oothan. AL 

9.080 

BCBS AL 

95 

NAMCI 

2 

Florence. AL 

8.849 

BCBS AL 

94 

UrntedHithcare 

2 

Gadsden, AL 

9.065 

BCBS AL 

95 

NAMCI 

2 

Huntsville, AL 

8.879 

BCBS AL 

94 

UrntedHithcare 

2 

Mobile, AL 

6.897 

BCBS AL 

76 

Gulf Hlth Plan 

10 

Montgomery, AL 

7,978 

BCBS AL 

B9 

UrntedHithcare 

4 

Tuscaloosa, AL 

5.293 

BCBS AL 

67 

Aetna 

29 

Alaska 

4,907 

Premera BC 

60 

Aetna 

35 

Anchorage, AK 

4.660 

Premera BC 

54 

Aetna 

42 

Wilbanks. AK 

9.202 

Premera BC 

96 

Mutual of Omaha 

3 

Arizona 

2.679 

BCBS AZ 

43 

UnltedHithcare 

22 

Flagstaff, AZ 

2.162 

Health Net 

30 

CIGNA 

28 

Phoenix-Mesa-ScottMaie, A7 

2.929 

BCBSA2 

47 

UrntedHithcare 

22 

Preioolt, A L 

2.809 

Aetna 

41 

CIGNA 

30 

Tucson, A2 

2.676 

BCBS AZ 

38 

UmtedHlThcaie 

28 

Vuma, A Z 

3.464 

CIGNA 

48 

Aetna 

31 

Arkansas 

5.765 

BCBS AR 

75 

UrntedHithcare 

6 

fay.'tteville-Spriri*dei--Rog*f?. AR-MO 

6.877 

BCBS AR 

S3 

Aetna 

6 

Fort Smith. AR-OK 

5,090 

BCBS AR 

68 

UrntedHithcare 

19 

Mot Springs, AR 

4,515 

BCBS AR 

63 

UrntedHithcare 

22 

Jonesboro, AR 

7.893 

BCBS AR 

89 

CIGNA 

5 

l lit Is Rock-North i ittta Rock AR 

6,021 

BCRS AR 

77 

llnitedHtthoiift 

0 

P'na Bluff. AR 

6.561 

BCBS AR 

80 

UrntedHithcare 

7 

Texarkana. TX-r«xarkao*. AR 

9.400 

BCBS AR 

97 

WeliPoini Inc. 

2 

California 

1,524 

Kaiser 

24 

WstiFoint Inc, 

20 

Gakusfitfid. CA 

4.496 

UnnadHtthcaie 

65 

WteiiPomi ihc. 

It 

Chico, CA 

2.615 

SS Of CA 

39 

wwPoint inc. 

25 

Cl Centro, CA 

2L277 

BS ot CA 

35 

CA Foundation for Medical Care 

24 

Fresno, CA 

1,850 

WellPoint Inc. 

31 

BS of CA 

19 

Hanford-Corroran. CA 

4.238 

Aetna 

62 

WWIFYMnl Iw 

15 

los Angelev-Long Beach-GlendaM, CA 

1.778 

WWIPoifH Inc. 

27 

Kaiser 

24 

Madera. CA 

2.398 

Aetna 

38 

BSatCA 

21 

Merced. CA 

2.027 

Aetna 

30 

WellPoint Inc. 

25 

Modesto, CA 

1.473 

WellPoint Inc. 

23 

BS of CA 

17 

Napa CA 

2.998 

Kaiser 

47 

BS of CA 

22 

Oakland-Fremonf-^ayward, CA 

2.671 

Kaiser 

46 

BS of CA 

15 

Osnanl-Thousand Oate-Venlura, CA 

1,790 

WellPoint Inc. 

30 

BS ot CA 

23 

Redding, CA 

2.4U 

BSolCA 

31 

WellPoint Inc. 

28 

Riwvda-San Bernard mo-Ontano, CA 

1.514 

Kaiser 

24 

WellPoint Inc. 

17 

S*iiamento-A/Oen-Arcade-Rovrville. CA 

2.059 

Kaiser 

36 

BS of CA 

21 

Salmas. CA 

2.701 

WellPoint Inc. 

40 

CA Foundation for Medical Care 

25 

San Lwgo-Cansoao-San Marcos. CA 

1.392 

Kaiser 

24 

WellPoint Inc. 

14 
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Table 1. Combined HMO/PPO product markets 
(continued) HHI market concentration and dominant insurers 


State and MSA* 

HMO/PPO HHI 

Insurer 1 

Share 

Insurer 2 

Share 

San Francisco-San Mateo-Redwood City. CA 

1.944 

Kaiser 

34 

BS of CA 

21 

San Jose-Sunnyvaie- Santa Clara, CA 

1.574 

Kaiser 

26 

Aatna 

19 

San luis Obispo-Paso Robles, CA 

£325 

WellPoint Inc. 

34 

BS Ot CA 

22 

Santa Ana-Anaheim-livine, CA 

1.650 

WellPoint Inc. 

27 

BS ol CA 

21 

Santa Barbara-Santa Maria, CA 

2.024 

WellPoint Inc 

30 

BS ot CA 

26 

Santa Crw-Watsonvill*. CA 

1.738 

WellPoint Inc. 

25 

BS of CA 

24 

Stockton. CA 

1.560 

Kaiser 

25 

BSof CA 

20 

Val»e|o-Fn» field, CA 

4.295 

Kaiser 

63 

BS of CA 

13 

Visaiia-Porterviiie. CA 

2,002 

WellPoint Inc. 

30 

Aetna 

23 

Yuba Cily-Maryw.He, CA 

3,030 

Aetna 

47 

WellPoint Inc. 

23 

Colorado 

1 .828 

WellPoint Inc. 

29 

UnitedHttncare 

24 

Boulder. CO 

1 937 

UnlledHlthcare 

33 

Kaiser 

17 

Colorado Springs. CO 

1,706 

UnitedHIthcare 

25 

WellPoint Inc. 

24 

0»nyer-Au»Offl. CO 

2.033 

WeiiPoinl Inc. 

30 

UnitedHIthcare 

24 

Fori Collins-Loveland, CO 

2.157 

UnitedHIthcare 

32 

WellPoint free. 

27 

Grand Junction. 00 

4.014 

Rocky Mountain 

60 

LWltPolnt Inc 

17 

PueWo, CO 

5.870 

WellPoint Inc. 

76 

CIGNA 

5 

Connecticut 

3.398 

WellPoint Inc. 

55 

Health Net 

11 

Bndgepurt-Siamford-Norwaih, Cl 

3,256 

WellPoint me. 

51 

Health Net 

17 

Danbury, CT 

2.983 

WellPoint |nc. 

48 

Health Net 

16 

Hartford-West Hartford-East Hartford, Cr 

4.316 

WellPoint Inc. 

63 

UnitedHIthcare 

14 

Delaware 

2.789 

CareFirst 0C0S 

42 

Coventry 

23 

Cover. DE 

3.787 

BCBS DE 

55 

Coventry 

25 

Wilmington, DE-MD-NJ 

2252 

Aetna 

31 

BCBS DE 

28 

Florida 

1,522 

BCBS FL 

30 

Aetna 

15 

Cape Corat-Port Myers, Fl 

2,690 

BCBSFL 

43 

Aetna 

27 

Oeltona-Daytt/ia Beach-Ormnnrl Beach, Fl 

2130 

BCBS FL 

34 

Florida HUH Care Plans 

26 

Fort Walton B«acN-<‘r*r*tview-D«stlri, FL 

4.688 

BCBS FL 

66 

All Flor»da PPO 

16 

Gainesville. FL 

3390 

BCBS Fl 

60 

ArMed Hlth Plan 

12 

Jacksonville. FL 

2.972 

BCBS FL 

48 

Aetna 

24 

Lakeland-Winter Haven. Fl 

2322 

BCBS Fl 

45 

Aetna 

12 

Mum. Miami Beach- Kendall. FL 

1.568 

UnitedHttncare 

27 

Dimension Heettn inc. 

20 

Napies-Marco island, FL 

4.778 

BCBS FL 

67 

Ail Florida PPO 

16 

Oeata, FL 

3.998 

BCBS FL 

61 

Ail Florida PPO 

14 

Orlando-*ti»immw FL 

1.621 

BCBS Fl 

29 

UnitedHIthcare 

16 

Palm Bay-Meltjoom^-Tttuiville. FL 

2.103 

BCBS FL 

32 

Health First Hltfl 

24 

Panama Clty-lynn Haven. FL 

4.528 

BCBS FL 

65 

Atl Florida PPO 

16 

Pensacola-Ferry Pass-Brent. Fl 

5.192 

BCBS FL 

71 

Ail Florida PPO 

12 

Port St, Lucie-Fort Pierce, FL 

3.693 

BCBS FL 

53 

Humana 

28 

Punta Gorda, FL 

4.570 

BCBS FL 

66 

Ail Florida Pl*0 

n 

Samsota-Bradenlcn-Vemce, FL 

4216 

BCBS FL 

63 

Aetna 

10 

Vero Beach , FL 

3.834 

BCBS FL 

59 

All Florida PPO 

15 

West Palm Beacn-8oca Raton-Boyntcn Beach, Fl 

1.851 

UnitedHIthcare 

27 

BCBS FL 

23 

Georgia 

3.874 

WellPoint Inc. 

61 

UntledHithwf* 

B 

Albany, GA 

6.083 

Phoebe Hltli Partner; 

77 

HaaltliOne 

5 

Atnens-Ciaikfl County. GA 

$.96? 

WellPoint Inc. 

76 

Atnens Hlth Prau 

9 

Atlanta-Sandy Spungs-Manetla, GA 

1483 

WellPoint Inc. 

56 

Aetna 

to 
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Slate and MSA* 

HMO/PPO HHI 

Insurer 1 

Share 

Insurer 2 

Share 

Auguita-^ichiTKHKj County, GA-SC 

4.736 

WellPoint Inc. 

65 

BCBS SC 

22 

ColomouS, GA-Al 

2.582 

WellPoint inc. 

41 

aces al 

21 

Gainesville. GA 

4.522 

WellPoint Inc. 

66 

Aetna 

11 

Hinesvilie-fort Stewart, GA 

5.15! 

WellPoint Inc 

70 

CIGNA 

11 

Macon, GA 

6.671 

WellPoint Inc. 

81 

Secure Hllh Plan 

5 

Roma. GA 

3.484 

WellPoint Inc. 

52 

UnitedHithcare 

26 

Savannah. GA 

7.964 

WellPoint Inc. 

B9 

CIGNA 

4 

Warner Robins. GA 

6,009 

WellPoint Inc. 

77 

UnitedHithcare 

7 

Hawaii 

6.454 

BCBS HI 

7fl 

Kaiser 

20 

Honolulu HI 

6,665 

BCBS HI 

79 

Kaiser 

19 

Iclalm 

3,186 

SC ot ID 

46 

R«t*nc* BS 

29 

flotse Crly-Nampa, ID 

3,887 

BC nt ID 

58 

Primary Hl(h 

tB 

Coeuc d'Alene, 10 

3.942 

BC o« ID 

59 

Primary Hllh 

16 

Idaho Falls, ID 

4,595 

BCof ID 

63 

Primary HUH 

22 

Lewiston. ID-WA 

3,101 

BC of ID 

40 

Regenc* BS 

36 

Pocatello. ID 

4.571 

BCof 10 

63 

Primary Hllh 

22 

Illinois 

2337 

HCSC (BCBS) 

47 

WteliPoinl Inc, 

22 

Bloomington-Normal, IL 

5.900 

HCSC(BCBS) 

75 

WellPoint me. 

12 

Champaign-U'Oana, IL 

3.651 

HCSC (BCBS) 

50 

Coventry 

33 

Chicago-Naperville-JaliM, IL 

3,013 

HCSC (BCBS) 

51 

WellPoint Inc. 

12 

Danville. IL 

3.930 

HCSC (BCBS) 

57 

CIGNA 

19 

CHcatur, IL 

3.618 

HCSC (BC8S) 

55 

Coventry 

20 

Kankakee-Bradiey. IL 

2.447 

HCSC (BCBS) 

40 

UnitedHithcare 

19 

Lake County-K«no$na County, it-Wl 

3.258 

HCSC (BCBS) 

53 

UnitedHithcare 

14 

Poona, IL 

3,459 

HCSC (BCBS) 

55 

iorin Deere (UnitedMnhCar*) 

15 

Rockford. IL 

4.214 

HCSC (BCBS) 

60 

CIGNA 

22 

Springfield. II 

3.912 

HCSC (BCBS) 

5ft 

Coventry 

17 

Indiana 

3.910 

WeliPoinf Inc. 

60 

M*P|an (HlthCare Grp) 

15 

Anddnpn. IN 

5.448 

WeMPoint Inc. 

72 

UnitedHithcare 

15 

Bloomington. IN 

3347 

Aetna 

55 

WellPoint Inc. 

27 

Commons, IN 

3,943 

WellPoint Inc, 

54 

Aetna 

31 

Elknart-Gosnan, IN 

4393 

WeiiPomi inc. 

68 

CIGNA 

12 

Evansville, IN-KV 

5,387 

HCSC (BCBS) 

71 

waiiPoini me. 

15 

Fort Wayne, IN 

3.475 

WellPolnl Inc. 

52 

Lutheran Preferred 

23 

Gary. IN 

5351 

HCSC (BCBS) 

6B 

WellPoint lire. 

74 

Indianapolis. IN 

4.827 

WeiiPomi Inc. 

68 

UnitedHithcare 

9 

lalayetla, IN 

2.544 

PhyCor 

34 

WellPoint Inc. 

33 

South Bend-Visnawaka, IN-Ml 

4.086 

HCSC IBCBS) 

57 

WellPoint Inc. 

26 

Iowa 

6.170 

Walimark 

71 

lonn Deere (UnitedhrthCare) 

9 

Ames, lA 

6,173 

Weumaik 

77 

John Deer* (UnitedHtthCare) 

17 

Cedar Rap'd*. lA 

6.171 

Wellmark 

7B 

John Deer* (UmledMilhCar*) 

7 

Davenporl-Moune-Rock island. lA-ll 

3,407 

HCSC (BCBS) 

52 

John Dee»* (UnltedHtthCar*) 

22 

Oes Mornes. lA 

4,554 

MfeHmarK 

64 

Coventry 

16 

Iowa City. >A 

6.359 

Wellmark 

7? 

John Deer* (UnitedHtthCare) 

7 

Sma City. IA-NC-S0 

6.089 

Wellmark 

77 

UnitedHithcare 

13 

Watarloo-Ceflar Falls. lA 

i t ' 

Wellmark 

64 

John Deere (UnitedHtthCare) 

21 
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Table 1. Combined HMO/PPO product markets 
(continued) HHI market concentration and dominant insurers 


State and MSAt 

HMO/PPO HHI 

Insurer 1 

Share 

Insurer 2 

Share 

Kentucky 

3.772 

WBUPoihf Inc. 

59 

Health Partners 

in 

Bowling Green, KV 

6.495 

WellPoint me. 

79 

Center Care rtttn Benefit Pro, 
grams 

17 

Elizaoethtown. KY 

4.941 

WellPoint Inc. 

66 

Aetna 

24 

Lexitiglon-fayatte, KV 

2.683 

United Htthcar* 

40 

Center Care Htth Benefit Pro- 
grams 

28 

Louisville. KY-tN 

3.197 

WellPoint Inc. 

51 

Aetna 

14 

OwensCoro. KY 

5.914 

HCSC IBCBS) 

73 

WellPoint Inc, 

26 

Louisian* 

3.984 

BCBS LA 

61 

UnitedHithcara 

13 

Alexandria. LA 

5.424 

BCBS LA 

71 

Humana 

14 

8aton Rouge, LA 

4.B6I 

BCBS LA 

67 

UnitedMIlhcare 

15 

MoumB-Bayou Cane-Thitwdauir, LA 

3.853 

BCBS LA 

57 

Aetna 

18 

Lafayette, LA 

7.223 

BCBS LA 

85 

Humana 

8 

Lake Charles. LA 

5.034 

BCBS LA 

68 

UnltedMithcare 

15 

Monroe. LA 

3.993 

BCBS LA 

59 

Vantage Httn 

15 

New Orleans-Metaine-Kenner. IA 

3.013 

BCBS LA 

49 

Aetna 

15 

$hfevopori-8osw*i City. LA 

2.515 

BCBS LA 

35 

umtedHttheare 

24 

Maine 

6.219 

WellPoint Inc. 

78 

Aetna 

10 

Bangor ME 

6,809 

WellPoint Inc 

82 

Aetna 

8 

LttWiSton-Auturn, ME 

6.719 

WellPoint Inc. 

74 

Aetna 

H 

Portland-South Portland, ME 

6.216 

WellPoint Inc. 

78 

CIGNA 

9 

Maryland 

3,302 

CareFirst BCBS 

52 

UmtedHttheare 

19 

Baitimore-Towsw. MO 

4,595 

CareFirst BCBS 

66 

UmtedHttheare 

12 

Bethesda-GaithersDurg-Freoenck. MD 

2.160 

United Httncare 

34 

CareFirst BC8S 

22 

Cumberland. MD-WV 

3.385 

CareFirst 8C6S 

43 

UmtedHfthcare 

38 

Hagerstown-Martinsburg. MP-WV 

3.043 

CareFirst 8C8S 

46 

UnltedHfthcare 

26 

Salisbury. MD 

4.727 

CareFirst BCBS 

65 

UmtedHttheare 

20 

Massachusetts 

3.128 

BCBS MA 

50 

run* 

17 

Barnstable Town. MA 

4.474 

BCBS MA 

63 

Harvard Pilgrim 

21 

Boston-Oambnd|e-Ouincy. MA-NH 

3.012 

BCBS MA 

46 

Harvard Pilgrim 

20 

0fGCkton-8t»fla«>wat9r*E*ston, MA 

3,799 

BCBS MA 

57 

Harvard Pilgrim 

20 

Framingham, MA 

2,931 

BCBS MA 

47 

fufla 

20 

Kaverhill-Nc»th Antorer-Amabmv, VA-WH 

2,079 

BCBS MA 

33 

Tuns 

23 

lawrence-Methuen-Saiem, MA-NH 

2,552 

BCBS MA 

40 

Tuns 

26 

leominster-Filctvburg-Gar'lner. MA 

2,853 

BCBS MA 

47 

FtMlon Hithcare 

19 

lowetHBiilerica-Chefrnsford. MA-NH 

2.958 

BCBS MA 

46 

Arils 

22 

Lynn-Peabody-Saiem, MA 

3,172 

BCBS MA 

47 

Tub* 

28 

New Bedford, MA 

3392 

BCBS MA 

53 

Harvard Pilgrim 

17 

PittstieM. MA 

3.89? 

BCBS MA 

57 

Tutts 

20 

Springfield, MA-CT 

2,850 

BCBS MA 

48 

tilth New England 

16 

Taunton-Norfon-Raynham, MA 

3.407 

BCBS MA 

54 

Harvard Pilgnm 

17 

Worcester. MA-CT 

2.654 

BCBS MA 

45 

Fallon Hithcare 

19 

Michigan 

4.428 

BCBS Ml 

65 

Ford Hlth Sys 

8 

Ann Arbor. Ml 

2.642 

BCBS Ml 

37 

Trinity Itlftr (Care Choice) 

26 

Battle Creek. Ml 

8.992 

BCBS Ml 

94 

Humana 

2 

Bay City. Mi 

6.148 

BCBS Ml 

76 

Health Pius Michigan 

19 

Oet/Oit-Lrvonia-Oeartwm. Mi 

3.607 

BCBS Ml 

55 

Ford Hlth Sys 

21 

Flint, Mi 

4,508 

BCBS Ml 

61 

Health Pius Michigan 

28 
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Slate and MSA* 

HMO/PPO HHI 

Insurer 1 

Share 

Insurer 2 

Share 

G'and Rapos-t^oming. Ml 

4.169 

BCBS Ml 

46 

Priority Hlth 

46 

Jackson, Ml 

4.056 

BCBS Ml 

Si 

UnitedHithcare 

37 

Kalamajoo-Portago, Ml 

7.972 

BCBS Ml 

89 

Humana 

3 

lansing-East Lansmg. Ml 

6,156 

BCBS Ml 

76 

UnitedHithcare 

19 

Monroe, Ml 

3.643 

BCBS Ml 

57 

Font Hlth Sys 

15 

Muskegon -Norton Shores. Ml 

4.179 

Priority Hlth 

49 

BCBS Ml 

42 

Niles-Benton Harbor, Ml 

8.116 

BCBS Ml 

90 

CIGNA 

3 

Sagmaw-Saginaw Township North. Ml 

5.499 

BCBS Ml 

70 

HealthPlus Michigan 

25 

Wiurwv-^armmglon Htliy-Troy, Ml 

4.789 

BCBS Ml 

67 

Fora Hlth Sys 

13 

Minnesota 

3,461 

BCBS MN 

50 

Medico 

26 

Missouri 

4.894 

WellPoint loc. 

68 

UnitedHithcare 

11 

Columbia, MO 

7.238 

WellPoint loc. 

B5 

UnitedHithcare 

9 

JeMerson City, MO 

6.239 

WellPoint loc. 

77 

UnitedHithcare 

15 

Joplin, MO 

8.853 

WellPomt loc. 

94 

Humana 

2 

Kansas City, MO-KS 

3.072 

BCBS KS City 

41 

Coventry 

36 

Springfield. MO 

5,156 

WellPoint Inc. 

68 

Co* Health 

21 

SI Joseph. MO-KS 

4.792 

BCBS KS City 

55 

Heartland (Community Hlth Plan) 

42 

SI Louis, MO-lL 

4.794 

WellPoint loc. 

67 

UnitedHithcare 

11 

Montana 

5/94 

BCBS MT 

75 

New West Hlth 

10 

Billings, MT 

5,690 

BCBS MT 

74 

New West Hlth 

10 

Great Fails, MT 

9.045 

BCBS MT 

95 

Great West (Une Hlth) 

3 

Missoula, MT 

8.078 

BCBS MT 

90 

New W«»t Hlth 

7 

Nebraska 

2.922 

BCBS NE 

44 

UnitedHithcare 

25 

Lincoln, NE 

4.372 

BCBS NE 

60 

UnitedHithcare 

28 

Omana-Ootineil Bluffs, NE-IA 

2.482 

BCBS NE 

34 

UnitedHithcare 

28 

Nevada 

2.059 

Sierra Hlth 

29 

WellPoint Inc 

28 

Ci»t sin City, NV 

6,089 

Wash oa Hlth System 

77 

WpIlPrunt inr. 

13 

las VagavfarwJtsa. NV 

2.666 

Sierra Hlth 

38 

WallPWiK lf«c. 

28 

Reno-Sparla. NV 

3.324 

Washoe Hlth System 

47 

WellPoint Inc. 

30 

New Hampshire 

3.391 

WellPoint Inc. 

51 

CIGNA 

24 

Manchester. NH 

3.057 

WellPoint Inc. 

46 

Harvard Pilgrim 

26 

Nashua. NH-MA 

2.451 

WellPoint live. 

40 

Harvard Pilgrim 

23 

Portsmouth, NH-ME 

3.339 

WellPoint loc. 

52 

CIGNA 

19 

Bochesler-Dover, NH-ME 

4.727 

WellPoint Inc. 

62 

CIGNA 

29 

New Jersey 

2.154 

Mnrrron BCBS 

34 

Aetna 

25 

Atlantic City. Ni 

3.564 

itonwn BCBS 

56 

AmenMealth 

13 

Camoen. NJ 

2.696 

Aetna 

41 

Hor won BCBS 

22 

Edison. NJ 

2,323 

Hot non BCBS 

35 

GualCare 

23 

N*wark-unior>. NJ-PA 

2.205 

Howon BCBS 

3B 

Aetna 

20 

Ocean City, NJ 

3.802 

HOrtBUt BCBS 

58 

Aetna 

16 

trenlon-Ewing, NJ 

2,889 

Aetna 

35 

UnitedHtmcare 

31 

Vineiand-Mnivliie-BHdgetan, NJ 

3,403 

Aetna 

47 

Hor law BC8S 

32 

New Mexico 

2.494 

HCSC(BCBS) 

35 

Presbyterian Hlth 

30 

New York 

1.557 

GHI 

26 

Empire BCBS 

21 

Aibanv-Schcnectady-Troy, NV 

3.164 

Capital District Phy, Hlth 

41 

GHI 

33 

Binghamton. NV 

3.419 

Empire BCBS 

48 

EXcellus 

27 

Butfato-Cneektowaga-Tonawanaa, NV 

4.513 

Hearth Now (BCBS) 

61 

GHI 

26 
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Table 1. Combined HMO/PPO product markets 
(continued) HHI market concentration and dominant insurers 


State and MSA* 

HMO/PPO HHI 

Insurer 1 

Share 

Insurer 2 

Share | 

Unites. NY 

6.065 

Empire BCBS 

76 

Excell us 

15 

New WtM/IUM Plamv-Wayna, NY-NJ 

1.535 

GHI 

21 

llnltedHttneara 

20 

PoujfnKewt&ie-NevuCKjrgn-Middletijwn, nv 

2.659 

GHI 

39 

Aetna 

30 

Rochester, NY 

4.613 

Excell us 

57 

Prelerred Cate 

37 

Suffolk County-Nassau County. NY 

2,122 

GHI 

33 

Empire BCBS 

72 

Syracuse. NY 

3.482 

Excel lus 

42 

Empire BCBS 

40 

North Carolina 

3,459 

BCBS NC 

53 

UmtedHIthcare 

20 

Asheville. NC 

4.059 

UnltedHlthcare 

50 

BCBS NC 

39 

Burlington. NC 

3.636 

BCBS NC 

S3 

UmtedHIthcare 

25 

Chanotte-Ga»loma-Concord, NC-SC. 

2.544 

BCBS NC 

43 

CIGNA 

20 

Durham, NC 

3,662 

BCBS NC 

ss 

CIGNA 

18 

FayeUavi'le, NC 

3.377 

United Hlttlctrv 

40 

BCBS NC 

39 

Goldsooro, NC 

5.776 

BCBS NC 

72 

CIGNA 

73 

Graensixyo-High r^iint. NC 

4.196 

BCBS NC 

49 

UmtedHIthcare 

42 

Hidtory-Mofganton-ceno.r, NC 

5.532 

BCBS NC 

72 

UmtedHIthcare 

16 

Jacksonville. NC 

4,623 

BCBS NC 

64 

CIGNA 

21 

Rocky Mount. NC 

4.683 

BCBS NC 

64 

UmtedHIthcare 

IS 

Wilmington, NC 

4.099 

UmtedHIthcare 

46 

BCBS NC 

44 

Winston-Salem, NC 

6,277 

BCBS NC 

77 

UmtedHIthcare 

17 

Ohio 

2.282 

WellPoint Inc. 

41 

Medical Mutua 1 

17 

Ak'»n. OM 

1.569 

Medical Mutual 

71 

WellPoint Inc. 

19 

drion-Mmliton. oh 

3.848 

WiMFowl Inc. 

60 

AultCare 

9 

Chwlnnati-MWdtetown. OM-KY-IN 

5.864 

WaiiPomt Inc. 

76 

Humana 

8 

CWmand-Elyria-Mertor OH 

2.065 

Medical Mutual 

33 

UmtedHIthcare 

26 

Columbus, oh 

2.463 

WellPoint me. 

32 

Aetna 

30 

Dayton, OM 

4.924 

WellPoint Inc. 

66 

UmtedHIthcare 

23 

l ima, OH 

3,921 

WellPoint Inc. 

60 

MadiuU Mutual 

11 

Mansfield. OM 

2,353 

Medical Mutual 

40 

CIGNA 

20 

Sandusky. OH 

3.064 

Medical Mutual 

51 

CIGNA 

15 

Springfield. OM 

4.581 

WellPoint Inc. 

64 

UmtedHIthcare 

19 

Yoieoo. OH 

4.065 

Medical Mutual 

61 

Health Choice 

13 

Youngstown -WaTren-Boardman, OH-PA 

5,601 

WellPoint Inc. 

74 

Medical Mutual 

6 

Oklahoma 

3.014 

BCBS OK 

45 

CommuriityCare 

26 

Lawton, OK 

3.584 

BCBS OK 

50 

Aetna 

29 

Oklahoma City. OK 

3.705 

BCBS OK 

52 

UmtedHIthcare 

77 

Oregon 

1.643 

Providence tilth 

25 

Regenc* BCBS 

23 

Bend, OR 

3.215 

Providence tilth 

52 

Pacific Source HRh Plans 

13 

Cotvallis. OR 

2.525 

Providence Hlth 

38 

Regenc* BCBS 

26 

Eugeno-Spvingfww. OR 

4.397 

Providence Him 

63 

Pacific Source Htth Plans 

18 

Medford, OR 

3,188 

Providence Him 

43 

Regence BCBS 

35 

Portiand-Vancouvei -Beaverton, OR-WA 

2,649 

Providence Him 

46 

Kaiser 

IB 

Salem, OR 

2,684 

Providence Hlth 

44 

Regence BCBS 

21 

Rhode Island 

6.431 

BCBS Ri 

79 

UmtedHttftpare 

16 

Norwtch-Ntw London. R< 

2.706 

WellPoint Inc. 

45 

Health Net 

18 

Providence-fall Rivsr-Warwick. Rl-MA 

4.50 i 

BCBS RI 


UmtedHIthcare 

14 
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Slate and MSA* 

HMQ/PPO HHI 

Insurer 1 

Share 

Irmirer 2 

Share | 

South Carolina 

4.599 

BCBSSC 

66 

CIGNA 

9 

Anderson, SC 

4.530 

sees sc 

64 

Aetna 

17 

Chat Krtttrt -North Charleston SC 

5.886 

BCBSSC 

76 

CIGNA 

10 

Columbia. SC 

4.266 

BCBS SC 

62 

Carolina Ca<e Plan 

17 

Florence, SC 

5.983 

BCBSSC 

76 

Premier Htth Systems 

8 

Greenville, SC 

4.174 

BCBSSC 

62 

Aetna 

15 

Myrtle Beach-Convray-N«th Myrtle Beach, SC 

5,548 

BCBSSC 

73 

Premier Htth Systems 

9 

Spartanburg, SC 

4.345 

BCBSSC 

63 

Aetna 

15 

Sumter. SC 

5.907 

BCBSSC 

75 

Premier Htth Systems 

8 

Tennessee 

2.866 

BCBS TN 

50 

Total Choice 

12 

Cnatlanooga, TN-GA 

3,245 

BCBS TN 

54 

Total Choice 

13 

Clarksville, TN-KY 

2.410 

WellPoint Inc. 

35 

BCBS TN 

31 

Cleveland, TN 

4.476 

BCBS TN 

65 

Total Choice 

10 

Jackson, TN 

4.390 

BCBS TN 

64 

Total Choice 

13 

Johnson City. TN 

3.981 

BCBS TN 

61 

Total Choice 

12 

Klngsoort-Bnstol. TN-VA 

3.544 

BCBS TN 

56 

John Deere (UnltedHHhCswe) 

16 

Knoxville. TN 

2,888 

BCBS TN 

49 

Total Choice 

16 

Mempnrs, TN-MS-AR 

2.858 

BCBS TN 

49 

CIGNA 

1« 

Momstown, TN 

3635 

BCBS TN 

57 

John Deere (UniledHilhCare) 

15 

Nashville Davidsan-MurtTeestioro. TN 

2.404 

BCBS TN 

42 

CIGNA 

16 

Teias 

2.293 

MCSC (BCBS) 

39 

Aetna 

20 

Atxlene, TX 

4.464 

HCSC (BCBS) 

60 

Covenant Hiltr 

29 

Amarillo. TX 

S.125 

ItCSC (BCBS) 

68 

Covenant Hllh 

21 

Austin-Round Rock, TX 

3.839 

HCSC (BCBS) 

59 

Aetna 

15 

Beaumont-Port Arthur. TX 

4,047 

HCSC (BCBS) 

58 

Aetna 

24 

8r/wynsviile-Marlingen ( TX 

3,489 

HCSC (BCBS) 

52 

Mutual of Omaha 

23 

Colleen Station-Hiyan, TX 

3,868 

HCSC (BCBS) 

46 

Scott & White Hint 

41 

Corpus Chfistl. TX 

2.997 

HCSC (BCBS) 

45 

Humana 

26 

Dflllav-Plano-lrving. TX 

3.249 

HCSC (BCBS) 

50 

Aetna 

20 

Fort Wbrth-Arlmgton. TX 

3,599 

UnltedHlthcare 

54 

Aetna 

21 

Houston-Suga/ Land-Bay town, TX 

3.032 

HCSC (BCBS) 

44 

Aetna 

31 

Kiiieen-Tempie-fort Hood, TX 

4.178 

Scott A Wmte Hltn 

57 

HCSC (BCBS) 

30 

LuDbOCk, TX 

4.325 

HCSC (BCBS) 

63 

Covenant Hlth 

15 

McAhen-Edinburg-Mission TX 

5,724 

HCSC (BCBS) 

74 

CIGNA 

10 

M-dland. TX 

6.393 

MCSC (BCBS) 

83 

CIGNA 

9 

San Angefo. TX 

4.174 

ItCSC (BCBS) 

55 

WfeHPoml Inc. 

32 

San Antonio. TX 

2.B46 

HCSC (BCBS) 

46 

Aetna 

23 

Sherman-Dentson. TX 

4,334 

CIGNA 

63 

HCSC (BCBS) 

16 

Tylw, TX 

7,238 

HCSC (BCBS) 

94 

CIGNA 

\\ 

Wichita Fails. IX 

5,913 

HCSC (BCBS) 

76 

CIGNA 

10 

Utah 

3.014 

Regence BCBS 

47 

intermountain Hllh 

21 

Logan, UT-ID 

2.412 

interrmintain Hllh 

34 

Regence BCBS 

32 

Ggden-Clearfield. UT 

2,779 

Regence BS 

42 

Coventry 

25 

Provo-Orem, UT 

2.643 

Rigence BS 

34 

Inter mountain Htth 

34 

Salt Lake City. UT 

3.637 

Regence BS 

56 

intermoontam Htth 

16 

St. George. UT 

3.949 

intermoontam Hltfi 

53 

Regence BCBS 

32 
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Table 1. Combined HMO/PPO product markets 
(continued) HHI market concentration and dominant insurers 


State and MSA* 

HMO/PPO HHI 

Insurer 1 

Share 

Insurer 2 

Shari | 

Vermont 

6,110 

9CBS VT 

77 

CIGNA 

13 

8uilinglon-Sooth Burlington. VT 

5,273 

BCBS VT 

69 

Aetna 

20 

Virginia 

2.941 

WellPoint live. 

50 

Aetna 

11 

Chartottesvilie, VA 

4.201 

WellPoint Inc. 

52 

Aetna 

39 

Harrisonburg, VA 

7,515 

WellPoint Inc. 

B6 

OPTIMA HUh (Sentara) 

7 

Lynchburg, VA 

6.717 

WellPoint Inc. 

80 

piedmont (Centra) 

17 

Richmond. VA 

4.398 

WellPoint Inc. 

62 

Aetna 

23 

Roanoke. VA 

8.965 

WellPoint Inc. 

95 

Coventry 

2 

Winchester VA-WV 

5.574 

Carefitsl 8C8S 

73 

unttedHtthcare 

14 

Washington 

2.270 

Premera BC 

38 

Regence BS 

23 

Bellingham, WA 

4,036 

Premera BC 

58 

GHI 

20 

8'emerlon-Siiverdaie, WA 

2.780 

Premera BC 

36 

KPS Htth Plans 

31 

Kennewicfc-Rrchland-Pasco, WA 

5.051 

Premera BC 

69 

UnttedHtthcare 

iz 

Longvevr-Kelso. WA 

4.224 

Kaiser 

53 

Premera BC 

38 

Mount Vernon-Anacortes. WA 

4.596 

Premera BC 

65 

GHI 

15 

Olympia. WA 

2,372 

GHI 

32 

Premera BC 

32 

Seattle-Bellevue-£ve«tt, WA 

2.669 

Regence BCBS 

42 

Premera BC 

26 

Spokane. WA 

4.900 

Premera BC 

64 

GHI 

29 

Tacoma, WA 

2,131 

Premera BC 

36 

GHI 

18 

Wenatchee. WA 

7,502 

Premera BC 

B6 

CIGNA 

fi 

Vakima. WA 

7.143 

Premera BC 

84 

GHI 

7 

Wisconsin 

2.961 

WellPoint Inc. 

52 

UriitedHtthcere 

10 

Appleton. Wl 

4.040 

Humana 

52 

CIGNA 

35 

Eau Claire, Wl 

7,169 

WellPoint Inc. 

84 

Physician's Service insurance 

6 

Fond du Lac. Wl 

6.024 

WellPoint Inc. 

77 

Humana 

9 

Green Bay. Wl 

4.158 

WellPoint Inc. 

61 

Humana 

16 

Madtson, Wl 

3.069 

WellPoint Inc. 

49 

Dean Htth 

19 

M< 1 w»u kee-Waukeshe-West AIRS. Wl 

2,773 

WellPoint Inc. 

46 

uniledHnhca»e 

17 

Oshtosh-Neenah. Wl 

4.283 

WellPoint Inc. 

61 

Humana 

20 

Racine, Wl 

4.047 

HCSC (BCBS) 

61 

UnltedHttheare 

14 

Sheboygan , Wl 

3.618 

WellPoint Inc. 

47 

Aetna 

36 

Wausau. Wl 

4.280 

Marahheid Clinic 

57 

WHlPoml IAC, 

32 

Wyoming 

5.205 

BCBS W y 

70 

united Htth care 

15 


Sources of MMQ and PPO data. Based on enrollment information from intorStudy Managed Marxot MSA and State Surveyor < Jan 1 , 2005). 
HealthLeaders (Jan. 1. 2005), and available public sources. 

HHi rne Herfmdan^Hirjcnmjn index of Competition IHHi) is used by the u.S. Department of ;uBic« (DOJlto evaluate competition. Th* DOJ 
considers markets witn ati HHI greeter than 1.000 to b« concentrated and those with an MMi greater than 1,800 to be highly concentrated 


Coai;eiiU:-. m iteaiUiLnurance A compre--ri5'veilutfyd US • Aaacan Medical Associate- 






61 


Table 2. HMO product markets 

HHI market concentration and dominant health insurer 


Slate and MS As 

HMO HHI 

Insurer 1 

Share 

Insurer 2 

Share 1 

Alabama 

5.405 

VIVA Hlth 

69 

HealthSpnng 

24 

Anmston-O»fcrd, AL 

9,874 

VIVA Hlth 

99 

Aetna 

1 

Auburn -Opelika, al 

to.ooa 

Aetna 

100 


— 

Birmmgham-Hgover. AL 

5374 

VIVA Hlth 

64 

HealthSpnng 

36 

Oecatur, AL 

10.000 

Aetna 

100 


— 

Oothan. AL 

10.000 

UnitedWlthcar* 

100 


— 

Florence. AL 

10.000 

Aetna 

100 


— 

Gadsden, AL 

10.000 

Aetna 

100 


— 

Huntsville, Al 

9.603 

VIVA Hlth 

98 

Aetna 

2 

Mobile, AL 

7.569 

VIVA Hlth 

86 

HeeithSprrftg 

14 

Montgomery, AL 

8,093 

VIVA Hlth 

90 

UrtitudHlthcere 

6 

Tuscaloosa, AL 

7.t74 

VIVA Hlth 

83 

UmtedHlthcare 

15 

Alaska 

NA 

Premeia BC 


Aetna 


Anchorage, AK 

NA 


— 


— 

Fairbanks. AK 

NA 


— 


— 

Arizona 

2.916 

CIGNA 

45 

UflitedHHhcare 

24 

Flagstaff. A7 

4.517 

Health Net 

59 

CIGNA 

31 

Phoenix-Mesa-Scottsdaie, A7 

2.549 

CIGNA 

38 

UnltedHIthcare 

24 

Presoolt. A L 

4,283 

CIGNA 

55 

Aetna 

33 

Tucson, A2 

3.477 

CIGNA 

47 

UnltedHIthcare 

33 

Vuma, A Z 

9,002 

CIGNA 

95 

Aetna 

4 

Arkansas 

2.988 

BCBS AR 

40 

OCA Hlth 

33 

fayetteville-Springdaie-Rogers. AR-MO 

2.705 

BCBS AR 

42 

OCA Hlth 

25 

Fort Smrth. AR-OK 

3,099 

BCBS AR 

44 

United Hi Wears 

27 

Hor Springs, AR 

3,129 

OCA Him 

43 

UmtedHitncare 

27 

Jonesboro, AR 

3.483 

BCBS AR 

51 

OCA Hlth 

22 

l lit la Rta.k-Norhi l ittla Hock AH 

3.682 

BCBS AR 

43 

OCA Hlth 

42 

P*n» Bluff, AR 

3.871 

BCBS AR 

53 

OCA Hlth 

31 

Tflouirkana, TX-Texarkane. AR 

3.6)3 

BCBS AR 

46 

OIGNA 

16 

California 

2.377 

Kaiser 

42 

WellPoint inc. 

18 

Bakersfield. CA 

2.545 

Kaiser 

42 

WailPoint Inc. 

21 

Chico, CA 

6.650 

BSOICA 

79 

WellPoint inc. 

19 

Cl Centio, CA 

5.27Q 

BS O' CA 

64 

UmtMHiWcare 

34 

Fresno. CA 

2.486 

WellPoint Inc. 

33 

Kaiser 

30 

Han»Ofd-Corcoran. CA 

2.650 

BS of CA 

42 

WellPoint Inc 

20 

tos Angeles-Long Beach-Glendaie. CA 

2.201 

Kaiser 

36 

WellPoint Inc, 

22 

Madere. CA 

3.2)9 

Kaiser 

48 

BS of CA 

26 

Merced. CA 

2.622 

WellPoint Inc. 

35 

BSotCA 

31 

Modesto, CA 

2.204 

Kaiser 

30 

WellPoint Inc. 

25 

Nape, CA 

6.628 

Kaisei 

80 

Health Net 

IQ 

Oakland-Fremtml-nayward, CA 

4,114 

Kaiser 

62 

Health Net 

9 

Oinanj-Thousand Oaks-Vlenlura, CA 

2.014 

WellPoint inc. 

33 

Kaiser 

20 

Redding, CA 

4.945 

CIGNA 

64 

Aetna 

29 

Riverside-San BemartMio-Ontwio, CA 

2.181 

Miser 

37 

WellPoint Inc. 

17 

Sacramento-A/den-Arcade-Rosevilie. CA 

2.909 

Miser 

49 

BS o* CA 

14 

Salinas. CA 

6.290 

WellPoint Inc. 

78 

BS of CA 

15 

San tMsgo-Cansoad-San Marcos. CA 

2.101 

Kaiser 

37 

UmtedHlthcare 

19 
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Table 2. HMO product markets 

(oontmued) HHI market concentration and dominant health insurer 


State and MSAs 

HMO HHI 

Insurer 1 

Share 

Insurer 2 

Share 1 

San Franctsco-San Mateo-Redwood City, CA 

3.14) 

kaiser 

52 

WellPoint inc, 

12 

San Jose -Sun nyvaie-Santa Clara, CA 

2,736 

Kaiser 

47 

Aetna 

19 

San luis Obupo-Paso Robles, CA 

3728 

WellPoint inc 

44 

BSC4CA 

41 

Santa Ana-Anaheim-lrvine. CA 

2,028 

WellPoint Inc. 

31 

Kaiser 

25 

Santa Barbara-Santa Maria CA 

2 . 592 

WellPoint Inc, 

36 

BS of CA 

24 

Santa CruJ-Wataorvllle, CA 

2,30) 

UnitedHithcaie 

27 

BS o* CA 

25 

Stockton. CA 

2.372 

Kaiser 

40 

UnitedHithcare 

15 

Valleio-Fanheld. CA 

5.348 

Kaiser 

72 

Health Net 

9 

Visaiia-Porurviue. CA 

2,920 

WellPoint Inc. 

43 

Health Net 

27 

Yuba Ctty-Mliysvilie, CA 

6.249 

Kaiser 

77 

BS ol CA 

17 

Colorado 

2.562 

Kaisei 

41 

UnitudH linear* 

23 

Boulder, CO 

4,214 

Kaiser 

62 

CIGNA 

17 

Colorado Springs, CO 

2,434 

Kaiser 

38 

UnitedHithcare 

23 

Oenwr-Au'orfl. CO 

3.116 

Kaiser 

48 

UnitedHithcare 

22 

fort Collms-toveland, CO 

3,887 

UnitedHIthcare 

55 

CIGNA 

28 

Grand Junction, 00 

8.664 

Rocky Mountain 

93 

Aetna 

5 

PueWo, CO 

5.313 

WellPoint Inc. 

71 

Rocky Mountain 

13 

Connecticut 

2.344 

WellPoint Inc. 

36 

Health Net 

21 

8ridgepurt-Stemfo»d-NofwaH», CT 

2.846 

WellPoint Inc. 

36 

Health Net 

35 

Danbury, CT 

2,733 

WellPoint Inc. 

36 

Health Net 

33 

Hartford-West Marlhxd-East Hartford, Cr 

2.886 

WellPoint Inc. 

45 

CIGNA 

18 

Delaware 

3,531 

Coventry 

54 

United Hlthcate 

20 

Dover. DE 

4.850 

Coventry 

66 

UnitedHithcare 

20 

Wilmington, DE-MD-NJ 

2,467 

Coventry 

33 

Aetna 

31 

Florida 

1,343 

BCBS FL 

19 

CIGNA 

19 

Cape Coral-Fo»t Myers, FL 

3.469 

Aetna 

48 

BCBS FL 

33 

Oettona-Daytcsia Baach-Ormnnri Beach, Fl 

4,238 

Florida Mlfli Care Plans 

61 

United Hltheaie 

21 

Fort Walton Beach-Cmstview-Oestln, FL 

8.670 

BCBS FL 

93 

United Hllhcare 

3 

Gainesville. FL 

4.204 

BCBS FL 

47 

AvMed Hlth Plan 

44 

Jacksonvilla, FL 

3.032 

Aetna 

39 

BCBS FL 

37 

Ukeiand-Winter Haven. Fl 

2.115 

Aetna 

27 

BCBS FL 

25 

Miami-Miami B*ech-Kend*tl. FL 

1.487 

Neighborhood Hilh 
Partnership 

27 

UnitedHithcare 

16 

Naples-Marco Island, FL 

2.820 

Wei (Care 

35 

BCBS FL 

30 

Ocata, FL 

2.564 

BCBS a 

43 

Aetna 

16 

Oriandr*-K(SWTWT»*e. Fl 

1 814 

unitedHithcare 

25 

Aetna 

23 

Palm 8dy-Meltwume- Titusville FL 

2.991 

Health First HIM 

44 

Aetna 

30 

Panama Clty-Lynn Haven, FL 

6/117 

Humana 

77 

BCBS FL 

22 

PwsiQola-F&ry Pas»-Bient FL 

6.628 

bcbs a 

80 

Humana 

U 

Port St, Lucie-Fort Pierce. PL 

4.893 

Humana 

62 

BCBS FL 

33 

Punta Gorda. fl 

6.189 

BCBS FL 

77 

Aetna 

18 

Sarasota-8 laden ton- V^mce FL 

5.136 

BCBS FL 

70 

Aetna 

15 

Vero Beacn, Fl 

3.995 

Humana 

56 

Health First Hlth 

27 

West Paim Beach 8oca flaton-eoynton Beacn, ft 

2,341 

CIGNA 

35 

UnitedHitncar* 

27 

Georgia 

3,486 

WellPoint Inc 

55 

Kaism 

17 

Albany, GA 

6,313 

Aetna 

63 

UnltedHIlhcare 

38 

AMenvCtarke County, (»A 

4.812 

WellPoint inc, 

58 

Ajh*n> HIM Flan 

37 
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Slate and MSA* 

HMO MHI 

Insurer 1 

Share 

Insurer 2 

Share | 

Atlanta-Sandy Springs-Marietta. GA 

3.159 

WellPoint Inc. 

50 

Kaiser 

20 

Augusta-8 ichmond Counry, GA SC 

9,465 

WellPoint Inc. 

97 

CIGNA 

1 

Columbus. GA-AL 

6.144 

WellPoint Inc. 

60 

Evergreen Hitt* Plan 

40 

Gainesville, GA 

7.192 

WellPoint Inc. 

84 

Kaiser 

B 

Hmesville-fort Stewart. GA 

6.980 

WellPoint Inc 

82 

CIGNA 

IB 

Macon, GA 

9,271 

WellPoint Inc 

% 

UmlodHlthcwe 

4 

Rome. GA 

4.154 

WellPoint Inc. 

53 

CIGNA 

35 

Savannah. GA 

8.282 

WeilPomt Inc. 

91 

CIGNA 

e 

Warner Robin. GA 

6.374 

WellPoint Inc. 

91 

umtodHitncar* 

9 

Hawaii 

4.959 

fiCBS HI 

55 

Kaiset 

44 

Honolulu, HI 

5.053 

BCBS HI 

57 

Kaiser 

42 

Idaho 

3.853 

Regence BS 

55 

BC of ID 

24 

Boise C*ty-Nampa, 10 

5,304 

BC o* ID 

65 

Primary Hlth 

33 

Coevi d'Alana, ID 

6.018 

GHI 

75 

BCof ID 

21 

l(Jaho Fails, |D 

9.579 

BC of ID 

98 

Aetna 

2 

Lewiston. IC-WA 

6.787 

Regence BS 

81 

CIGNA 

11 

Pocatello. ID 

10.000 

BC ot ID 

too 


— 

Illinois 

3.073 

HCSC (BCBS) 

52 

WellPoint, lr>c. 

12 

Bloomington-Normal, IL 

8,596 

John Deere (umtalMithCam) 

92 

HCSC (BCBS) 

7 

Champaign-Urbana, n 

9.939 

Coventry 

too 

HCSC (BCBS) 

0 

Chicago-Naperviile-Joliel, 11 

3,648 

HCSC <BCBS) 

57 

WellPoint Inc 

14 

OanvilM. IL 

9.892 

Coventry 

100 

John Oeere (UmtedHitnCare) 

0 

Decatur, IL 

4.090 

HCSC (BCBS) 

45 

Coventry 

45 

Kankakee-Bradiey, il 

4.259 

Coventry 

61 

HCSC (BCBS) 

21 

Lake County-keoosna County, il-Wi 

2.981 

HCSC (BCBS) 

49 

Humana 

20 

Peoria. IL 

6.334 

OSF Hllhcare 

78 

John Deere (Uni(edHithCaie) 

16 

Rockford IL 

4,998 

HCSC (BCBS) 

61 

Rockford Htth 

36 

SprlniliaM. IL 

5.104 

Coventry 

57 

HCSC (BCBS) 

43 

Indiana 

3.942 

WeltPoint Inc. 

60 

M'Pian (HHhCare Grp) 

15 

Andersxt, IN 

6.653 

WellPoint Inc. 

81 

CIGNA 

17 

Bloomington, IN 

8.336 

WellPoint Inc. 

91 

ADVANTAGE Hlth Pran 

6 

Columbus. IN 

6.670 

Wellftimt Inc, 

79 

SE (N Hlth Org 

20 

Elkbart-Goshan, IN 

6,105 

WellPoint Inc. 

76 

ADVANTAGE Hlth Plan 

19 

Evansville, IN-KV 

8.008 

Welbom Him 

89 

WbMPoInt Inc 

10 

Fort Wayne, IN 

5,025 

Physicians Hlth Plan 

66 

WellPoint Inc 

26 

Gary. IN 

3.724 

Wellftwit Inc. 

50 

CIGNA 

32 

Indianapolis. IN 

4.830 

WellPoint Inc. 

66 

M'Pian 

20 

Lafayette. IN 

6.745 

PhyCor 

81 

WellPoint Inc. 

n 

South Bend-Misnawaka, IN-Mi 

4.900 

ADVANTAGE Hlth Plan 

57 

WellPoint Inc. 

40 

Iowa 

3.394 

Welimark 

49 

John Deere (UmtedHitnCare) 

26 

Ames, lA 

4,683 

Weilmark 

62 

Jthn Deere (UmtedHitnCare) 

26 

Cedar Rapids, >A 

7,238 

Welimark 

84 

John Deere (UmtedMithCare) 

17 

Davenporl-Moilne-Rock island, IA-IL 

4.450 

John Deere tUndeoHllhCare) 

99 

Weilmark 

29 

Oes Monies. IA 

3.765 

Weilmark 

46 

Coventry 

36 

Iowa City. IA 

7.171 

Weilmark 

84 

John Deere (UnltadHlthCara) 

12 

SrOUX City, IA-NE-SO 

4.321 

Weilmark 

60 

DAKOTACARE (State Med. Assn) 

24 

Watwloc-Cedar Falls, iA 

5.160 

Welimark 

59 

John Deere (UmtedHitnCare) 

41 
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Table 2. HMO product markets 

(continued) H HI market concentration and dominant health insurer 


State and MSA* 

HMO MHI 

Insurer 1 

Share 

Insurer 2 

Share 

Kentucky 

2.731 

Health Partners 

44 

WellPoint inc, 

18 

Bowling Green, KV 

9.646 

CIGNA 

98 

Aetna 

2 

Elizabethtown. KY 

7.348 

CIGNA 

84 

Aetna 

15 

cexington-Fajrette, KY 

3,501 

UnltedHtthcare 

49 

Humana 

32 

Louisville, KY-IN 

3.811 

WellPoint Inc, 

53 

Humana 

30 

Owenstwro, KY 

10,000 

CIGNA 

100 

HCSC (BCBS) 


Louisiana 

2.195 

Humana 

33 

BCBS LA 

25 

Alexandria. LA 

6.964 

Humana 

82 

CIGNA 

14 

Baton Rouge. LA 

2.786 

BOBS LA 

36 

Humana 

31 

Moiime-Snyoii Cane-Thibo-ian*. i A 

6.770 

Humana 

81 

CIGNA 

12 

Lafayette, lA 

6.714 

Humana 

81 

CIGNA 

15 

lake Charles, LA 

6.927 

Humana 

82 

CIGNA 

13 

Monroe. LA 

4.318 

Vantage Hlfh 

53 

Humana 

38 

New Orlww MilaUM-Kenner, LA 

2.799 

BCBS LA 

36 

Coventry 

31 

Shreveporl-Bossier City. LA 

3.691 

Healthcare OK 

48 

Humana 

36 

Maine 

4.665 

WellPoint Inc, 

63 

CIGNA 

21 

8angot, ME 

5.640 

WellPoint Inc, 

73 

CIGNA 

15 

i.owistofi-AuCarm. ME 

4,354 

Weilftxni Inc, 

60 

Aetna 

20 

Portland-South Portland. ME 

4,841 

WellPoint Inc 

66 

CIGNA 

20 

Maryland 

2 685 

UniledHlthcare 

42 

Kaiser 

19 

8al|imore-Towson, MO 

2.449 

UnitedHIthcam 

35 

CareFirst BCBS 

28 

0eth«de-Gaith«rst>urg-Fr*oe»ick. MO 

4.0/2 

UmtadHithcare 

58 

Kaiser 

25 

Cumberland. MD-WV 

7.819 

UnitadHlthcare 

88 

CareFirst BCBS 

10 

Hagerstown-MartinsOurg. MD-WV 

5.792 

UnitedHitncar# 

74 

Aetna 

14 

Salisbuiy, MO 

5,740 

unitadMithcare 

71 

CareFirst BCBS 

26 

Massachusetts 

2.606 

BCBS MA 

41 

Tutts 

21 

Barnstable Town. MA 

3509 

BCBS MA 

46 

Harvard Pilgrim 

35 

BostOfi-CamOnOge-Quincy, MA-NM 

2.766 

8CBS MA 

36 

runs 

27 

B/ockton-Briagewater-taston. MA 

3.193 

BCBS MA 

45 

Harvard Pilgrim 

30 

Framingham. MA 

2.572 

BCBS MA 

38 

Tufts 

24 

Havarmil-Ncrtfi AWover-Amesbury, MA-NH 

2.189 

BCBS MA 

30 

TUfts 

27 

tawience-Mittnuen-Saiem, MA-NH 

2.594 

BCBS MA 

36 

Tuns 

30 

leommster-Fitchtjur^-Ganinar MA 

2.686 

BCBS MA 

35 

FaUon Hlimare 

33 

lowfiii-Blllenca-Chelmsfor.t MA-NH 

2.776 

BCBS MA 

37 

Tuns 

28 

Lyrm-Peabody-Saiem, MA 

3,120 

BCBS MA 

4? 

TUfts 

33 

New Bedford. MA 

2.713 

BCBS MA 

43 

Harvard Pilgrim 

22 

Pittsfield. MA 

3.576 

BCBS MA 

52 

Tutts 

21 

Springfield. MA-CT 

2.354 

BCBS MA 

36 

Hltn New England 

26 

Taunton -Nort on -Raynnam, MA 

2,724 

BCBS MA 

43 

Harvard Pilgrim 

22 

Worcester, MA-CT 

2;563 

BCBS MA 

34 

Faiwu Hitncaie 

33 

Michigan 

1.891 

BCBS Ml 

26 

Ford Hltn Sys 

25 

Ann Arbor Mi 

3,464 

M-CARE (U Of M) 

47 

Trinity Hlth (Care Choice) 

33 

8altle Creek, Ml 

5.637 

BCBS Ml 

<38 

UmtedHIthcare 

2 

Bay City. M» 

5.81 3 

HeelthPlus Michigan 

70 

BCBS Ml 

30 

Oelroit-Lryonra-Dearborn. Ml 

3.623 

Ford Mltn Sys 

51 

BCBS Ml 

29 

Flint. Ml 

4.515 

HeeltnPlus Michigan 

61 

BCBS Ml 

26 

Grand Rap*as-Wyoming, Ml 


Priority Httn 

82 

BCBS Ml 

n 
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State and MSA', 

HMO MHI 

Insurer 1 

Share 

Insurer 2 

Share 

Jackson, Ml 

5.134 

UnitedHlthcaie 

69 

BCBS Ml 

17 

Kaiftma/oo-foitagit, Mi 

8.235 

BCBSMI 

90 

UnitedHiincare 

10 

Lansing-East Lansing. Ml 

5.060 

UmtadHitncara 

60 

BCBS Ml 

38 

Monroe, Ml 

3.098 

Ford Him Sys 

46 

BCBS Ml 

25 

Muskegon-Norton Snores. Ml 

7225 

Priority Hlth 

83 

BCBS Ml 

17 

NUes-Benton Harbor. Ml 

5.058 

BC8S Ml 

67 

Aetna 

19 

Sagmaw-Saginaw Township North. Ml 

6.165 

HealthPius Michigan 

74 

BCBS Ml 

26 

Warren-Farmmgton HHtv-Troy. Ml 

3.475 

Ford Hlth Sys 

47 

BCBSMI 

33 

Minnesota 

3.719 

Medica 

46 

HealthPartnm* 

36 

Missouri 

2 037 

Covanny 

34 

BCBS KS City 

17 

Columbia. MO 

3.566 

WellPoint me 

54 

Coventry 

16 

Jetterson City, MO 

3.330 

Coventry 

37 

United Hlthcare 

33 

Joplin. MO 

7.676 

WellPoint inc. 

87 

Uni tedHIth care 

7 

Kansas City. MO-XS 

3.864 

Coventry 

53 

BCBS KS City 

32 

Sprmglield. MO 

4.080 

WellPoint inc 

57 

Humana 

25 

St. Joseph. MO-KS 

6.112 

Heatland (Community Hlth 
Plan) 

75 

BCBS KS City 

21 

St. Louis. MO-IL 

2.529 

Coventry 

34 

CIGNA 

24 

Montana 

6.515 

BCBSMT 

78 

New West Hlth 

19 

Billings. MT 

6.446 

BCBS MT 

78 

New West Hitts 

20 

Great falls, MT 

10.000 

BCBSMT 

100 



Missoula, MI 

5.852 

BCBSMT 

72 

New West Hlth 

25 

Nebraska 

5.533 

Coventry 

72 

Mutual of Omaha 

19 

Lincoln. NE 

4.442 

UnitedHlthcaie 

60 

Mutual of Omaha 

27 

Omaha-CauncH Bluffs. NE-IA 

6.631 

Ctwenlry 

79 

Mutual of Omaha 

20 

Nevada 

4.814 

Sierra Hlth 

68 

UmtedHltncare 

11 

Canon can Nv 

4,670 

Washoe Hlth Sytfem 

63 

WellPoint inc. 

20 

Las VtgtvParMise, NV 

6,817 

Sieira Hlth 

81 

UnitodHltncere 

13 

Reno-Spaiks, NV 

3,821 

Saint Mary s HitnFust 

53 

Washoe Him System 

30 

New Hampshire 

3,400 

CIGNA 

42 

WellPoint Inc 

36 

Manchester. NH 

3.020 

WeiiPoinr inc, 

34 

Harvard Pilgrim 

33 

Nashua. NM-MA 

2.541 

Harvard Pilgrim 

30 

WellPoint toe, 

29 

Portsmouth. NH-ME 

3.131 

WellPoint Inc 

38 

CIGNA 

37 

Rochester-Dover. NH-ME 

4.465 

CIGNA 

50 

WellPoint me. 

44 

New Jersey 

2.629 

Aetna 

45 

CIGNA 

14 

Atlantic City, Nj 

2,962 

AmeriHeaitn 

39 

Hon/on BCBS 

28 

Camden, NJ 

4.478 

Aetna 

62 

AmeriHeaitn 

25 

Edison, NJ 

2344 

Aetna 

47 

Health Net 

16 

Newark-Umon. N s-PA 

2.391 

Aetna 

38 

CIGNA 

22 

Ocean City. NJ 

3.082 

Aetna 

39 

AmeriHeaitn 

35 

Trentoiv-Ewing, N) 

4.413 

Aetna 

64 

UnitedHlthcar* 

,u 

Vinetand-Millvilie-8Hdgeton, NJ 

6.427 

Aetna 

79 

Ameri Health 

15 

New Mexico 

3.688 

Ardent Httn Srvs 

45 

Presbyterian Hlth 

36 

New Tor* 

1,344 

HIP 

26 

Excel lus 

15 

Aibany-Schenectady-Troy, NY 

6.489 

Capital District Phy Him 

79 

Health Now (BCBS) 

14 

8inghamtnn. NV 

6.670 

ExceHus 

80 

Capital Olsliict Phy Him 

15 

Buf»ak>-Ch*eWowa£»-Tonaw«Md5, NY 

7346 

Health Now (BCBS) 

88 

Encahus 

12 
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Table 2. HMO product markets 

(continued) H HI market concentration and dominant health insurer 


State amt MSA* 

HMO HHI 

Insurer 1 

Share 

Insurer 2 

Share 

IttiAca. NY 

9.915 

Excelius 

100 

Preferred Care 

0 

New voiK-wnite Piains-Wayne, Nv-NJ 

2,193 

HIP 

38 

Aetna 

17 

Pougnxe«p6ie-N«w>urgh-Middietuwr>, nv 

2,320 

Aetna 

43 

GHI 

14 

Rochester, NV 

54372 

Preferred Care 

62 

Excelius 

35 

Sutloik County-Nassau County. NY 

2,331 

HIP 

41 

Empire BCBS 

IB 

Syracuse. NY 

9.353 

ExceMus 

97 

Aetna 

2 

North Carolina 

2.760 

CIGNA 

32 

UnitedHlthcare 

29 

Asheville. NC 

5.244 

UnitedHlthcare 

69 

BCBS NC 

20 

Burlington. NC 

2.710 

UniledHtthcare 

33 

BCBS NC 

30 

Chaintte-GMioAie-Conoord. NC-SC 

2,797 

CIGNA 

43 

BCBSNC 

21 

Ooiham, NC 

2.562 

CIGNA 

38 

BCBS NC 

22 

FayeUawiile. NC 

3.668 

UnitedHlthcare 

52 

BCBS NC 

25 

Goldsboro, NC 

5.030 

CIGNA 

63 

BCBS NC 

33 

Greensbon>-Hifh r^iint. NC 

4.831 

UnitedHlthcare 

63 

BCBS NC 

29 

Hickory-Morganton-ceno-r. NC 

4.196 

BCBS NC 

57 

UnltedHtthcar# 

28 

Jacksonville. NC 

3.392 

UnitedHlthcare 

39 

BCBS NC 

35 

Rocky Mount. NC 

4.009 

CIGNA 

49 

UnitedHlthcare 

40 

Wilmington, NC 

5.087 

unitedHithcaia 

67 

BCBS NC 

23 

Winston-Salem, NC 

5.674 

BCBS NC 

71 

UnitedHlthcare 

25 

Ohio 

1*391 

WellPoint, Inc. 

21 

UnitudHUhcare 

20 

Akirm. OH 

1.948 

Hlth Pran Upper Ohio 

29 

Kaiser 

25 

Centon-Mewillwi. OH 

2.661 

AultCare 

38 

Hitn Plan Upper Oh to 

30 

CHwinnali-Mlddletow". OM-KY-IN 

3.074 

Humana 

42 

WallFomt, Inc. 

33 

Ctevaiand-Elyrie-Memcr OH 

2,661 

Kaiser 

46 

UniledHitncar* 

15 

Columbus, Oh 

2,706 

unitedHitncare 

34 

Aetna 

30 

Oayton, OH 

4.256 

UnitedHlthcare 

49 

WellPoint iec 

43 

lima, OH 

4 090 

CIGNA 

50 

WellPoint inc 

3H 

Manstiew. OH 

7.122 

CIGNA 

84 

Aetna 

11 

Sandusky. OH 

4.316 

WellPoint Inc. 

51 

CIGNA 

40 

Springfield. OH 

3.492 

UnitedHlthcare 

45 

WellPoint inc, 

35 

Toieoo, OH 

3.609 

WellPoint Inc. 

41 

CIGNA 

39 

Youngstown -Warrerv-BojrOmsn, OM-PA 

1.680 

CIGNA 

30 

UPMC HUH 

16 

Oklahoma 

2.921 

Community&re 

46 

Aetna 

20 

Lawton, OK 

6*534 

CIGNA 

79 

BCBS OK 

IB 

Oklahoma City. OK 

3.126 

UnitedHlthcare 

39 

Aetna 

36 

Or neon 

5.293 

Kaiser 

71 

UnitedHlthcare 

n 

Bend, OR 

4.282 

Regence BCBS 

59 

Health Net 

23 

Cotvallts. OR 

6. 760 

UnitadHltncare 

82 

Regence BCBS 

9 

£iigen<»-Sc*'ngfleid. OR 

6.556 

UmtedHlIhcare 

80 

Providence Him 

It 

Medford, OR 

9,569 

Health Net 

96 

UnitedHlthcare 

1 

Pfjftland-Vancouver-Beaeerlon, OR-WA 

E.373 

Kaiser 

79 

UnitedHlthcare 

7 

Salem, OR 

6,140 

Kaiser 

69 

Regence BCBS 

17 

Rhode Island 

4.984 

UnitedHlthcare 

65 

BCBS R> 

2b 

Norwich -Naw London-Rl 

3.436 

Health Net 

45 

WallPolrit Inc. 

35 

Prcrv«dene*-fall River-Warwick. RI-MA 

- •. ' 

UmtedMItheace 

43 

BCBS Rt 

19 
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Slats and MSA* 

HMO MHI 

Insurer 1 

Share 

Insurer 2 

Share | 

South Carolina 

3.119 

CIGNA 

36 

BCBS SC 

32 

Anderson, SC 

4.940 

CIGNA 

63 

BCBS SC 

32 

ChartMton-Nottn Charleston SC 

3.706 

BCBS SC 

42 

CIGNA 

40 

Columbia. SC 

4.342 

Carolina Care Plan 

53 

BCBS SC 

38 

Florence, SC 

3.853 

BCBS SC 

51 

Carolina Cara Plan 

31 

Greenville. SC 

3.407 

CIGNA 

42 

BCBS SC 

30 

Mvvtle Beach-Convray-Ncrth Myrtle Beach, SC 

3.654 

Carolina Care Plan 

48 

CIGNA 

29 

Spartanburg, SC 

4.292 

CIGNA 

59 

BCBS SC 

25 

Sumter, SC 

3.532 

BCBS SC 

41 

Carolina Care Him 

37 

Tennenee 

4.929 

CIGNA 

68 

John Deere (UmtedHIthCare) 

12 

Cnatlanooga, TN-GA 

B.646 

Jonn Deere <un.te.THitrvCare> 

93 

UmtedHithcere 

7 

Clarksville, TN-KY 

7.833 

CIGNA 

88 

HealthSpnng 

5 

Cleveland, TN 

B.585 

Jcem Deere (UnledHlthCare) 

92 

UnitedHtthcare 

B 

Jack sort. TN 

4.269 

UmtedHIthCare 

58 

Aetna 

25 

Johnson City, TN 

10.000 

John Deere (UmtedHIthCare) 

100 

BCBS TN 


Klngsoort-Bfistol. TN-VA 

9.200 

John Deere (UmtedHIthCare) 

96 

WellPoint me, 

3 

Knoxville, TN 

8.927 

John Deere (UmtedHIthCare) 

94 

UnltedHIthcare 

6 

Mempnii, TN-MS-AR 

5.606 

CIGNA 

70 

Aetna 

28 

Morristown. TN 

9.884 

John Deere (umleilHitnCare) 

99 

UmiedHithcare 

1 

Nashviile-Davidson-Mudreestwro. TN 

5.727 

CIGNA 

74 

HeallhSpruig 

14 

Tetas 

1.519 

CIGNA 

23 

Aetna 

22 

Abilene, tx 

9.987 

Covenant Htth 

ICO 

Aetna 

0 

Amarillo. TX 

9.998 

Covenant H|l#» 

ICO 

UnltedHIthcare 

0 

Austin-Round Rock, TX 

2 828 

Humana 

42 

Aetna 

28 

Beaumont-Fort Arthur. TX 

5.048 

Aetna 

67 

WellPoint tree 

17 

8rrwnsviile-Harlmgen TX 

9.899 

Valley Bapllst Hlfh Plan 

! 00 

UmiedHithcare 

0 

Col Mice Station-Biyan, TX 

9.459 

Scott K While Hlth 

97. 

Covenant Hlth 

<3 

Corpus Cnnstl, tx 

B.566 

Humana 

93 

Aetna 

6 

Dallav-Plano-lrving. TX 

3.061 

CIGNA 

46 

HCSC (BCBS) 

27 

Fort Worth-Arlmgton, TX 

2.744 

HCSC (BCBS) 

38 

CIGNA 

28 

Houston-Sugai Laod-Baytown, TX 

3.425 

Aetna 

54 

WellPoint Inc, 

19 

Kiileen-Tempie-Fort Hood, TX 

8 39B 

Scott & White Him 

91 

Covenant Httn 

9 

LiiDbOCM, TX 

5,001 

Cwenanl Htth 

53 

Cement* Corporation 

47 

McAHen-Edinburg-Miswon TX 

6.845 

UnltedHItncare 

80 

Aetna 

20 

M dland. TX 

9.629 

Covenant Hlth 

98 

Aetna 

2 

San Ange*}. TX 

9.951 

HCSC (BCBS) 

loo 

Aetna 

0 

San Antonio. TX 

2.682 

Humana 

36 

Aetna 

23 

Sherman-Denraon. TX 

5.193 

CIGNA 

67 

HCSC (BCBS) 

25 

Tyler, TX 

7,924 

Aetna 

88 

UnitedHtthcare 

12 

Wichita Fans. TX 

10,000 

Aetna 

100 

HCSC (BCBS) 


Utah 

3,802 

Infermountain Hlfh 

52 

Coventry 

32 

Logan, UT-ID 

8.367 

Intemrwntam Hlth 

91 

Monna Htthcare 

4 

Ogden -Clearfield, UT 

3.821 

Coventry 

45 

•ntermounfain Hlfh 

42 

Provo-Orem, UT 

5.711 

Intermeuntiio Hlth 

73 

Coventry 

21 

Salt Lake City. UT 

3.336 

intemiountain Hlth 

47 

Coventry 

30 

St. George, UT 

• - 

intermountain Hlth 

80 

" . • 

30 


CoerjeMloe in leallli >ntiiaaeB A Gomp rtlce xre UndycllJS «ane»» * Aroetcan Metical Ajvxulen 



68 


Table 2. HMO product markets 

(continued) HHI market concentration and dominant health insurer 


State and MSAs 

HMO HHI 

Insurer 1 

Share 

Insurer 2 

Share 

Vermont 

9.557 

BCBS VT 

98 

CIGNA 

2 

Boilmglon-Sooth Burlington. VT 

9,984 

bcbs vr 

100 

Harvard Pilgrim 

0 

Virginia 

1.451 

WellPoint Inc. 

23 

UnitedMIthcare 

19 

Chartotte»il»e, VA 

3.423 

Coventry 

51 

OPTIMA Him (Sentara) 

23 

Harrisonburg, VA 

4.224 

Coventry 

51 

OPTIMA Him (Sentara) 

40 

Lynchburg, VA 

6.198 

Piedmont (Centre) 

77 

WellPoint Inc. 

11 

Richmond. VA 

3.245 

WellPoint Inc. 

62 

Coventry 

16 

Roanoke. VA 

4.992 

WellPoint inc. 

68 

Coventry 

u 

Winchester VA-WV 

4.778 

CareFiru BCBS 

65 

UnitedHlthcare 

19 

Washington 

4.106 

Grp Hlfh Cooperate* 

61 

kaiset 

15 

Bellingham, WA 

6.436 

GHI 

79 

CIGNA 

12 

B'emerton-Siiverdaie, WA 

8 132 

GHl 

90 

CIGNA 

8 

Kennewick-Richland-Pasoa. WA 

6.208 

GHI 

76 

CIGNA 

23 

Longvew-Kelso. WA 

8,845 

kaiser 

94 

CIGNA 

5 

Mount Vernon-Anacoftes. WA 

6.886 

GHI 

81 

CIGNA 

IB 

Olympia. WA 

6.726 

GHI 

81 

UnitedHlthcare 

11 

Seattle-Bellevue-^verett. WA 

5.240 

GHI 

70 

CIGNA 

14 

Spokane. WA 

7.682 

GHI 

87 

CIGNA 

10 

Tacoma. WA 

6, 184 

GHI 

78 

CIGNA 

11 

Wenatchee. WA 

5.267 

CIGNA 

65 

Molina Hlthcare 

33 

Vakima, WA 

4.065 

GHI 

52 

CIGNA 

34 

Wisconsin 

1.362 

WattPowt Inc, 

24 

Dean Him 

19 

Appleton. Wl 

3.023 

Humana 

41 

UnitedMIthcare 

30 

Eau Claire, Wl 

2,653 

WellPoint Inc. 

39 

GHI 

29 

Fond du Lac. Wi 

2,877 

Dean Hitn 

42 

Humana 

25 

Green Bay, Wl 

4.930 

UnitedHlthcare 

64 

Humana 

27 

Medtson, Wl 

2.669 

Dean Hith 

36 

WellPoint Inc. 

24 

M>iw»ukee-Waukev«a-Wesi AM*. Wl 

3.371 

WeiiFOint Inc. 

41 

UnitedHlthcare 

35 

Oshtosh-Neenah. Wl 

5.466 

MercyCare 

69 

Physicians Plus 

25 

Racine, Wl 

3.138 

UnitedMIthcare 

39 

Humana 

31 

Sheboygan, Wl 

4.095 

WellPoint Inc. 

57 

UnitedHlthcare 

24 

Wausau. Wl 

8.507 

Marsnfield dime 

92 

WallPomt Inc. 

8 

Wyoming 

8.722 

win Him 

93 

Aetna 

7 


Sources of HMO and PPO data Based on enrollment information from interStudy Managed Marxet MSA and Stata Surveyor Man l, 2005). 
HealthLeaders (Jan. I. 2005). and available public source* 

HHI The Herfindam-Hirscnman index of Competition (HHI) is used by tit* U S Department of justice (DOJ) lo evaluate competition. The DQJ 
considers market! 

with an HHi giealer than 1,000 to be concentrated and those with an HHI greater than 1 ,B00 la be h«ghly concentrated 
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Table 3. PPO product markets 

HHI market concentration and dominant insurers 


Slate and USAs 

PPO 

Insurer 1 

Share 

Insurer 2 

Sha 

Alabama 

7.176 

BCBS AL 

84 

Health Choice 

5 

Anmston-0kfc*d, AL 

8.951 

BCBS AL 

95 

NAMCI 

2 

Aubum-opeiika, AL 

9,072 

sees AL 

95 

CIGNA 

1 

8imungham-Hgover AL 

5,843 

BCBS AL 

75 

Health Choice 

13 

Decatur, AL 

8.139 

BCBS AL 

90 

Health Choree 

4 

Octhan. AL 

9.093 

BCBS AL 

95 

NAMCI 

2 

Florence. AL 

8.850 

BCBS AL 

94 

UnitedHlthcare 

2 

Gadsden. AL 

9.066 

BCBS AL 

95 

NAMCI 

2 

Huntsville, Al 

8.9X7 

BCBS AL 

94 

UnitedHlthcare 

2 

Mobile, AL 

6.464 

BCBS AL 

80 

Gulf Hlth Plan 

10 

Montgomery, AL 

8,389 

BCBS AL 

92 

unitMHithtaie 

4 

Tuscaloosa, AL 

5,318 

BCBS AL 

67 

Aetna 

29 

Alaska 

4,907 

Premera 8C 

60 

Aetna 

35 

Anchorage, Ak 

4.660 

Premera BC 

54 

Aetna 

42 

Fairbanks. AK 

9.202 

Premera BC 

96 

Mutual of Omaha 

3 

Arizona 

3.900 

BCBS AZ 

58 

umtedHhhcara 

22 

Flagstaff. AZ 

1.953 

CIGNA 

26 

Aetna 

23 

Phoeno-Mesa-Scottsdaie, A7 

4.066 

bcbsaz 

59 

UnitedHlthcare 

22 

Prescott, AZ 

2.768 

Aetna 

43 

CIGNA 

23 

Tucson, AZ 

4,359 

BCBSAZ 

61 

UnitedHlthcare 

24 

Yuma. AZ 

3.010 

Aetna 

43 

CIGNA 

28 

Arkansas 

6.372 

BCBS AR 

79 

UnitedHIlhcaie 

6 

FaW-'tleville-Springdai e-Rogers. AR-MO 

7.135 

BCBS AR 

84 

Aetna 

6 

Fort Smith. AR-OK 

5,421 

BCBS AR 

71 

UnitedHlthcare 

16 

HOI Springs, AR 

5,196 

BCBS AR 

69 

unitedHtthcaie 

21 

Jonesboro, AR 

8,279 

BCBS AR 

91 

CIGNA 

5 

L lltlB Ra.k-Norm l ittla Rock AR 

6.9)3 

BCBS AR 

82 

UmtadHIliKarv 

9 

P'ne Bluff. AR 

7.020 

BCBSAR 

83 

UnitWHUhCuM 

7 

lexarkana, TX-r«xarkar*a, AR 

9,513 

BCB5 AR 

98 

WellPoint me. 

2 

California 

1.844 

BSotCA 

25 

WellPoint inc. 

24 

Bakeisfietd. CA 

6,343 

UnitedHlthcare 

79 

WellPoint inc. 

8 

Chico, CA 

2.367 

ss or CA 

33 

WeliFMmt Inc 

26 

Cl Centro, CA 

2.325 

BS <4 CA 

29 

CA Foundation for Medical Care 

28 

Fresno. CA 

2,258 

WellPoint inc. 

30 

BS of CA 

24 

Hanlofd-Cnnroran. CA 

5,317 

Aetna 

71 

Wellftsint Inc 

IS 

Los Angeles-Long Beach-Glendeie. CA 

2.627 

Vtatlfoml inc. 

38 

CA Fwndetion fw Medical Care 

25 

Madera. CA 

3.406 

Aetna 

61 

WellPoint inc. 

20 

Merced. CA 

2237 

Aetna 

35 

WellPoint inc. 

23 

Modesto. CA 

1.939 

Aetna 

23 

esotcA 

22 

Nape, CA 

3.283 

BS flt CA 

39 

WellPoint inc 

36 

Oakland-Fren*?ol-*aywa*d, CA 

2,500 

BS (M CA 

40 

WeliPbmt Inc 

26 

Oinanj-Thousand Oate-Venlura, CA 

2,401 

BS Ol CA 

32 

WellPoint mt 

27 

Redding, CA 

2,490 

BS Ot CA 

3? 

WeliPo.nt Inc 

29 

RlverMde-San BemndiiKvOntano. CA 

2,230 

CA Foundation for Medical 
Care 

32 

B5 of CA 

26 

Sacramgnto-Arden-Arcade-Ra**v«lle. CA 

2,544 

BS 01 CA 

40 

WellPoint Inc 

22 

Salinas. CA 

2.676 

WellPoint Inc. 

39 

CA Foundation fo> Medical Cere 

25 
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Table 3. PPO product markets 

(continued) H HI market concentration and dominant insurers 


State and USAs 

PPO 

Insurer 1 

Share 

Insurer 2 

Share 

San OwfD-CarisMd-San Ma»cos. CA 

2,353 

CA Foundation for Med-cai 
Cara 

38 

BSof CA 

25 

San Francisco-5an Mateo-Redwood City. CA 

2,597 

BSoiCA 

41 

WellPoint me. 

21 

San Jose-Sunnyva»e-Santa Clara. CA 

1.827 

BSotCA 

26 

CA Foundation tor Medical Care 

22 

San Luis O&ivpo-Paso Robles. CA 

2.326 

WellPoint Inc. 

31 

CA Foundation fw Medical Care 

27 

Santa Ana-Anaheinvliylne, CA 

2.287 

BS Of CA 

30 

CA Foundation tor Medical Care 

29 

Santa Barbara-Sanla Maria CA 

2.249 

WellPoint me. 

27 

BSotCA 

26 

Santa Cnjf-Watsonville, CA 

2.098 

WellPoint Inc. 

21 

CA Foundation tor Medical Care 

24 

Sloe Won. CA 

1.959 

BSotCA 

30 

WellPoint Inc 

22 

Vallaio-Fairtield. CA 

5.002 

BS of CA 

61 

WellPoint Inc. 

35 

Vlsalia-PortervlMe. CA 

2.290 

Aetna 

32 

WellPoint inc. 

26 

Yuba City-Marysv'ile. CA 

3.443 

Aetna 

51 

WellPoint inc. 

25 

Colorado 

2.543 

WellPoint Inc. 

41 

UnitedHltnc4i* 

24 

Boulder, CO 

2,626 

UnltedHilhcara 

43 

WellPoint Inr. 

22 

Colorado Spring*, CO 

2.109 

WeiiPnmi inc 

30 

UniledHtlhcart 

26 

Oeriver-Aumra, CO 

3,030 

WBHPnlnt Inc. 

47 

UhitedMIthcarn 

26 

Fori CoUinv-tovelanil, CO 

2.166 

WelUtomt Inc. 

32 

UmtedHIlhcare 

27 

Grand Junction, CO 

2.277 

Rbcky Mountain 

36 

WellPoint Inc. 

27 

Pueblo. CO 

6.011 

WellPoint inc. 

77 

Aelna 

4 

Connecticut 

4.871 

WellPoint inc. 

68 

Aetna 

13 

Bridgeport-Stanifwo-Norwaik, CT 

4.196 

WellPoint Inc. 

61 

Aetna 

18 

Oenbury. CT 

3.705 

WellPoint inc. 

56 

Aetna 

19 

Hartford-West MarUord-£ast MarHonl. CT 

5,508 

WellPoint Inc. 

72 

UmtedHithcare 

14 

Delaware 

3,616 

Care First BCBS 

53 

Aetna 

24 

Dover. DE 

4,830 

BCBS DE 

66 

Coventry 

16 

Wilmington, DE-MD-NJ 

2.642 

BCBS DE 

37 

Aetna 

31 

Florida 

2.039 

BCBS Fl 

38 

Aetna 

13 

Cape Coiai-Furt Myers, FL 

2.832 

BCBS FL 

49 

Aetna 

15 

Oeltona-Daytona Beach-Ormond Beach FL 

3,446 

BCBS FL 

56 

All Florida PPO 

14 

Fori Walton BeadvCrestview-Oestln, FL 

4.629 

BCBS FL 

66 

All Ftoilds PPO 

16 

Gainesville. Ft 

4.435 

BCBS Ft 

64 

All Florida PPO 

16 

Jacksonville, FL 

3,406 

BCBS FL 

56 

Aetna 

14 

ukeland-Winte/ Haven, Fl 

3.137 

BCBS FL 

52 

All Florida PPO 

13 

Miamt-Miami Beach-Kendail, FL 

3.572 

Dimension Health Inc, 

43 

UnitedHitbcare 

40 

Napi«*-4Aarco island, FL 

5,015 

BCBS FL 

66 

All Florida PPO 

17 

Ocala, FL 

4.342 

BCBS FL 

63 

Ail Florida PPO 

16 

Oriando-KissimmPB FL 

2.598 

BCBS FL 

46 

All Florida PPO 

11 

Palm Bay~-Melbau'n»-Ti1uM>lle l FL 

2.902 

BCBS FL 

50 

All Florida PPO 

12 

Panama Clty-Lynn Haven, FL 

4,641 

BCBS FL 

66 

All Florida PPO 

16 

Pensacola-furry Pass-Brent. FL 

4.856 

BCBS FL 

67 

All Florid# PPO 

16 

Port St, Lucie-Fort Pierce. FL 

4.722 

BCBS FL 

66 

AM Florida PPO 

16 

Punta Gorda, FL 

4.234 

BCBS FL 

63 

AM Florida PPO 

15 

Sarasola-Stadenlon-W'nice. *1 

3.763 

BCBS FL 

59 

All Florida PPO 

is 

Veto Beach, fl 

4.54? 

BCBSFl 

65 

All Florida PPO 

16 

West Palm Beach -Boca Raton-Boynton Beach FL 

2.209 

UniledHiincare 

28 

Dimension Hearth inc. 

27 
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Slate and MSA* 

PPO 

Insurer 1 

Share 

Insurer 2 

Share 

Georgia 

4.156 

WellPoint Inc. 

63 

unitedHimcare 

9 

Albany, GA 

6,087 

Pnoehe mtn Partners 

78 

Heaitnone 

5 

Atnen*-Clv*e County, GA 

6,647 

WellPoint me. 

81 

Aetna 

B 

Atlanta-Sandy Scrmgs-Marietta, GA 

3,876 

WellPoint Inc. 

59 

UnitedHlIhca'e 

13 

Augusta-* ichmond County, GA-SC 

3.888 

WellPoint Inc. 

55 

BCBS SC 

28 

ColumDuS, GA-AL 

2.627 

WellPoint inc. 

37 

BCBS AL 

26 

Gainesville. GA 

3.464 

WellPoint Inc. 

55 

Aetna 

15 

Hinesvilte-fort Stewart. GA 

4.821 

Wellftnnt Inc. 

67 

HealthOne 

13 

Macon. GA 

6.334 

WellPoint inc. 

79 

Secure Him Plan 

6 

Rome. GA 

3.617 

WellPoint inc. 

51 

UnitedHimcare 

30 

Savannah, GA 

7.920 

weiiPni.it inc. 

89 

HealthOne 

3 

Wa*ner Robins GA 

5,827 

WeiiPnlnl Inc 

76 

uniiBdHimcam 

7 

Hawaii 

9,406 

sees hi 

97 

Aetna 

2 

Honolulu. HI 

9,624 

BCBSHI 

98 

Aetna 

1 

Idaho 

3,243 

BC«t ID 

48 

Regence BS 

27 

Boise Clty-Nwnpe, ID 

3.842 

BC of ID 

58 

Primary Hlth 

17 

Goer* d'Alene. ID 

4,846 

BCof ID 

66 

Primary Hlltt 

20 

Idaho Fails. ID 

4.585 

BC of ID 

63 

Primary Him 

22 

Luwlslon, ID-WA 

3,311 

BCo* ID 

48 

Regance BS 

27 

Pocatello. ID 

4,436 

BC o* ID 

62 

Primary Hllh 

23 

Illinois 

2,844 

HCSC (BCBS) 

46 

WellPoint Inc 

24 

Bloomington-Normal. IL 

6.048 

HCSC (BC8S) 

77 

WaliPomt Inc. 

13 

Champaign Urbane, IL 

4,414 

HCSC (BCBS) 

64 

Coventry 

14 

ChKtagp-Naperviile-joliet, IL 

2.849 

HCSC (BCBS) 

48 

UnitedHithcam 

15 

Danvine. n 

4.817 

HCSC (BCBS) 

65 

CIGNA 

22 

Oecatur, IL 

3,620 

HCSC (BCBS) 

55 

Coventry 

19 

Kankakee-Bradlpy. a 

2.597 

HCSC (BCBS) 

43 

UnitedHimcare 

20 

'.akeGounty-Kenosha County. iL-Wl 

3.400 

HCSC (BCBS) 

54 

UmttdHMhcare 

16 

Peoria. IL 

4,168 

HCSC (BCBS) 

61 

John Deere lUMtedHIthCare) 

14 

Rockford. IL 

4.32 2 

HCSC (BCBS) 

60 

CIGNA 

24 

Springfield IL 

4.476 

HCSC (BCBSl 

63 

CIGNA 

21 

Indiana 

3,941 

weiiftaint inc. 

60 

M*Plan fHftnCftfe Grp) 

14 

Anderson, IN 

5,236 

WellPoint me. 

69 

UnitedHimcare 

IB 

Bloomington, IN 

3,962 

Aetna 

57 

WeliF^mt Inc. 

24 

Columbus. IN 

3,895 

WellPoint Inc. 

5? 

Aetna 

34 

Elkhart-Coshwi. IN 

4.868 

WellPoint inc. 

68 

CIGNA 

13 

Evansville. IN-KY 

6.605 

HCSC (BCBS) 

80 

WellPoint inc. 

16 

Fort Wayne, IN 

4.282 

WellPoint inc. 

58 

Lutheran Preferred 

29 

Gary IN 

5,673 

HCSC (BCBSl 

72 

WellPoint Ini. 

23 

Indianapolis, IN 

5.009 

WellPoint inc. 

69 

UnitedHimcare 

12 

Lafayette. iN 

2.997 

WellPoint inc. 

47 

Aetna 

23 

Soufh Bend-I4ishawaka, IfSi— VH 

4,497 

HCSC (BCBS) 

61 

Well Fain! Inc 

25 

Iowa 

6,133 

Wenmark 

78 

UnitedHimcare 

a 

Ames. IA 

6,661 

Weilmark 

80 

John Deere (UnltedHHhCa»e) 

15 

Cedai Rapids. iA 

5,841 

Wellrnark 

75 

UnitedMHhcare 

9 

Oavenport-Molme-Rock island, IA-IL 

3.878 

HCSC (BCBS) 

58 

John Deere (umtedHtthCarel 

18 

Oes Moines. IA 

6.327 

Wenmark 

76 

UnitedHimcare 

14 
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Table 3. PPO product markets 

(continued) HHI market concentration and dominant insurers 


State and MSA'. 

PPO 

Insurer 1 

Share 

Insurer 2 

Share 

Iowa City. iA 

5,903 

Welimark 

76 

UnitedHlthcare 

9 

Siou* City, IA-NE-SO 

6.398 

Well mark 

79 

UnitMHttftCMt 

14 

Wat«rioi*-Cedar Falls, iA 

4.681 

Welimark 

66 

unrtMMttnear* 

12 

Kentucky 

4,528 

WellPoint Inc. 

66 

Aetna 

e 

8owling Green, KV 

6,596 

WellPoint inc 

79 

Center Care Hlth Benefit Programs 

17 

Elizabethtown. kv 

4,993 

WellPoint Inc. 

66 

Aetna 

24 

.exmglon-'eyette. KV 

2.963 

Center Care Htlh Benefit 
Programs 

37 

UmtedHlthcaie 

37 

Louisville. KY-IN 

3.260 

WeilfVnnt Inc. 

51 

Preferred Hlth Plan 

17 

Owensboro. KY 

5.955 

MCSC (6CBS) 

73 

WellPoint Inc. 

26 

Louisiana 

5.310 

BOBS LA 

71 

UmtedHlthcaie 

16 

Alexandria. LA 

7.224 

BCBSLA 

B4 

UnitedHlthcare 

12 

Baton Rouge. i A 

6,340 

BC8SLA 

78 

UmtedHlthcaie 

18 

Howma-Beyou Cano-iniDuaaw, lA 

4,740 

BCBS LA 

65 

Aetna 

20 

Lafayette, LA 

8.538 

BCBS LA 

92 

UnitedHlthcare 

S 

take Charles, LA 

6,549 

BCBS LA 

79 

UnitedHlthcare 

16 

Monroe, LA 

6,995 

BCBS LA 

83 

UnitedHlthcare 

13 

NewOrleans-MeUirlw-Keiiiier. LA 

3.827 

BCBS LA 

54 

Aetna 

21 

Shreveport -flossier Dty. LA 

3.661 

BCBS LA 

49 

UnitedHlthcare 

34 

Maine 

7,602 

WellPoint Inc. 

87 

Aetna 

7 

Bangor, ME 

7,634 

WellPoint Inc. 

87 

Aetna 

6 

LCWIston-Auburn. ME 

7.186 

WellPoint Inc. 

84 

Aetna 

lu 

ForflanO-Soulh Portland. ME 

7.586 

WellPoint inc. 

87 

Aetna 

7 

Maryland 

5.057 

Care First BCBS 

70 

Aetna 

10 

Ba«nnore-Tbw9on, MD 

6.108 

Carefirst BCBS 

77 

Aetna 

8 

8e1h«5da-Gaith«rst>urg-Fredwick. MD 

2.541 

CareFirst BCBS 

42 

Aetna 

18 

Cumberland MD-WV 

3.691 

Carefusl BCBS 

56 

UmtedHithcaie 

18 

Magerstnwn-MarlinsbuH MD-WV 

4.628 

CarcFirat BCBS 

66 

Aetna 

12 

Salisbury, MD 

6,273 

CareFirst BCBS 

78 

CIGNA 

9 

Massachusetts 

3,824 

BCBS MA 

59 

Tufts 

13 

Barnstaple Town , MA 

5.524 

BCBS MA 

73 

Harvard Pilgrim 

13 

BoMoti-Carobiidge-Qiiincy. MA-NM 

3,489 

BCBS MA 

54 

Harvard Pilgrim 

16 

Brockton-Bndgewatet-Easton. MA 

4,562 

BCBS MA 

65 

Harvard Pilgrim 

13 

^ranwrgharo. MA 

3.490 

BCBS MA 

54 

Tufts 

16 

Nwverrult-Nortn AMover-Amesbury, MA-NH 

2,192 

BCBS MA 

36 

Tufts 

19 

Lawrence- Mtiinuen- Salem, MA -NH 

2.671 

eces MA 

44 

Tufts 

21 

luornlnsler-Filchburg-Gardner, MA 

3,983 

BCBS MA 

61 

Harvard Pilgrim 

12 

loweU-Blll«Mca-Chelmsto»d, MA-NH 

3,305 

BCBS MA 

52 

Tufts 

17 

Lvnn-Peaboily-Salwn, MA 

3.380 

BCBS MA 

52 

Tufts 

23 

New BwJlord. MA 

4,348 

BCBS MA 

64 

Harvard Pilgrim 

13 

PrltsfluW. MA 

4.556 

BCBS MA 

64 

Tufts 

LB 

Springfield. MA-CT 

3.670 

BCBS MA 

58 

WellPoint Inc. 

14 

Tsunton-Norton-Ravnnam. MA 

4,35? 

BCBS MA 

64 

Harvard Pilgtwn 

13 

Worcester. MA-CT 

3.640 

BCBS MA 

58 

Harvard Prlgnm 

11 
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State and MSA* 

PPO 

Insurer 1 

Share 

Insurer 2 

Michigan 

6.768 

BCBS Ml 

82 

Aetna 

Ann ArOor Ml 

4.256 

sees mi 

61 

Trinity Hith (Care CUMoe) 

Battle Creek, Ml 

8,795 

sees mi 

94 

Humana 

Bay City, Mi 

8,149 

BCBS Ml 

90 

Health Pius Michigan 

Oelroit-Lrvonia-Geartioin. Ml 

5.243 

BCBS Ml 

71 

Aetna 

Flint. Ml 

6,999 

BCBS Ml 

83 

Health Plus Michigan 

G'and Rapids-Wyoming. Ml 

6.292 

BCBS Ml 

78 

Priority Him 

lackscn. Ml 

8.467 

BCBS Ml 

92 

Humana 

Kaiamazoo-Portagt, Ml 

7.948 

BCBS Ml 

69 

Humana 

i«nsing~Cast Lanwtg, Mi 

8.785 

BCBS Ml 

94 

McLaren Hlttr 

MonNif, Ml 

5,266 

BCBS Ml 

70 

Aetna 

Muskegon-Norton Scores. Ml 

5,524 

BCBS Ml 

73 

Trinity Hith (Care Cholcel 

Niles-8en|cin Harbor, Ml 

8,216 

BCBS Ml 

91 

CIGNA 

Saginaw-Sasmew Tovwtship North. Ml 

7.820 

BCBS Ml 

88 

Health Pius Michigan 

Warren-fawnngton M'Us-Troy. Ml 

6,200 

BCBS Ml 

78 

Aetna 

Minnesota 

4.438 

BCBS MN 

63 

Media 

Missouri 

5.878 

WellPoint inc. 

76 

unttedHtlhcare 

Columbia, mo 

7.871 

WellPoint Inc. 

88 

UnitadHUhcare 

Jetterjon City, MO 

7,177 

WellPoint Inc. 

84 

UmtedHtthcare 

Joplin, MO 

9,072 

WellPoint Inc. 

95 

Humana 

Kansas City. MO-KS 

3,069 

BCBS KS City 

49 

Coventry 

Springbok!. MO 

5.433 

WellPoint inc. 

70 

Con Health 

St Joseph. MO-KS 

6.069 

BCBS KSClty 

75 

Heartland (Community Hith Plan! 

St Louis, MCMl 

5,317 

WellPoint me. 

71 

HCSC (BCBS) 

Montana 

5,562 

BCBS MT 

73 

UhilMHtmcere 

Billings, MT 

5,497 

BCBS MT 

72 

Aetna 

Gmsji Falls, Ml 

8.498 

BCBS MT 

92 

Great Wrist (One Hllhl 

Musonld. MT 

6.686 

BCBS MT 

93 

New West HI|M 

Nebraska 

3,417 

BCBS NE 

49 

UnttedHMhcare 

Lincoln, NE 

4,663 

BCBS NE 

63 

UmtedHtthcare 

Omane-Council Bluffs, NE-IA 

2.990 

BCBS NE 

40 

UnitadHUhcare 

Nevada 

2.584 

WellPoint inc. 

44 

UnitadHithcare 

Canon City NV 

7,100 

Washoe Hitn System 

84 

WellPoint Ulc 

tas Vegas-P aradiK, NV 

3.028 

WellPoint inc. 

48 

UnitadHUhcare 

R^nc- Sparks, NV 

4,214 

Washoe Hitts System 

53 

WeliRjwt Inc 

New Hampshire 

4.704 

VMIfoint inc. 

67 

Harvard Pllgrun 

Manchester. NH 

3.826 

WellPoint Inc. 

67 

Harvard Pilgrim 

Nashua. NH-MA 

2.995 

WellPoint Inc. 

49 

Harvard Pilgrim 

Portsmouth. NH-ME 

4,497 

WellPoint me. 

65 

llnitedMltbeara 

Rocnesier-Oover, NH-ME 

6.874 

WellPoint inc. 

83 

CIGNA 

New Jersey 

2,616 

Horizon BCBS 

43 

Aelna 

Atlantic City. NJ 

4.338 

Horizon BCBS 

64 

UmtedHlthcare 

Camden, NJ 

2,713 

Aetna 

32 

Horizon BCBS 

Edison. NJ 

2,925 

Horizon BC8S 

42 

QualCare 

Newark-on ion. Nj-PA 

2.803 

Horizon BCBS 

47 

OualCare 

Ocean City. NJ 

5,128 

Horizon BCBS 

70 

Aetna 

Tientoiv-Ewmg, NJ 

3,109 

UnitedHltncare 

39 

Horizon BCBS 

Vinetino-Mlilvilie-Bridfeton, NJ 

3.338 

Horizon BC8S 

44 

Aetna 
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Table 3. PPO product markets 

(continued) HHI market concentration and dominant insurers 


State and MSA* 

PPO 

Insurer 1 

Share 

Insurer 2 

Share 1 

New Mexico 

2.835 

HCSC (BC8S) 

44 

Presbyterian Hlth 

26 

New Y Of* 

2.207 

GHI 

34 

Empire BCBS 

26 

A'tumy- Scnenectaity-Troy, NY 

4.303 

GHI 

60 

Health Now (BCBS) 

25 

Binghamton, NY 

4.427 

Empire BCBS 

61 

GHI 

23 

8uffalc>-Ct»e«WDv«ga-Tcinawanaa. NY 

3.993 

GHI 

53 

Health Now (BCBS) 

32 

Ithaca. NY 

7.127 

Empire BC8S 

84 

GHI 

11 

New York- White Flams-Wayne. NY-NJ 

1.925 

GHI 

27 

UnltedHIthcare 

23 

PcHrghkeepsie-Newburgh-Middletowrt. NY 

3.185 

GHI 

48 

Aetna 

26 

Rochester, NY 

5,1 14 

Exceiina 

66 

Preferred Care 

26 

Suffolk County n-h-wu County. NY 

2.602 

GHI 

43 

Empire BCBS 

23 

Syracuse, NY 

3,564 

Emoire BCBS 

52 

EKctlkta 

25 

North Carolina 

4,273 

BCBS NC 

62 

UniledHlthcare 

17 

Asheville. NC 

3,991 

BCBS NC 

47 

UmtedHiihcare 

42 

Burlington. NC 

4.252 

BCBS NC 

60 

UmtMHMhcare 

22 

Chartotte-Gastotue-Coneord. NC-5C 

3.239 

BCBS NC 

53 

BCBS SC 

15 

Durham, NC 

5.038 

BCBS NC 

69 

UnitedHKhcare 

13 

Fayetteville. NC 

3.463 

BCBS NC 

45 

tinrtedHtt heart 

35 

Gotoscofo, NC 

7,261 

BCBS NC 

85 

CIGNA 

It 

Greensboro-High Pomt, NC 

4,373 

BCBS NC 

56 

UniledHlthcare 

35 

Mickory-Mncpnlon-Lenoif. NC 

6.088 

BCBS NC 

77 

UniledHlthcare 

13 

Jacksonville, NC 

5.185 

BCBS NC 

69 

CIGNA 

21 

Rocky Mount. NC 

6,390 

BCBS NC 

79 

UmtadHithcare 

13 

Wilmington. NC 

4.193 

BCBS NC 

52 

UniledHlthcare 

38 

Winston-Salem, NC 

6,584 

BCBS NC 

80 

UnitedHtthcam 

14 

Ohio 

2,624 

WellPoint me. 

45 

Medical Mutual 

20 

Ahum. OM 

2,000 

Medical Mutual 

33 

WellPoint Inc. 

22 

Canfon-Mittsiium DM 

8,531 

WfcllAiint Inc 

74 

Medical Mutual 

g 

Cincinnati- M W dletowu . OM-KY-IN 

7.312 

WellPoint Inc. 

65 

Health Choice 

4 

Cleveiaivl-Clyiia-Mentor. OH 

2,531 

Medical Mutual 

38 

UmtedHMhcare 

28 

Columbus. OH 

2,585 

WellPoint Inc. 

33 

Aetna 

30 

Oayton, OH 

5,776 

WellPoint Inc. 

75 

UmtMHIttKarc 

13 

Lima, OH 

4.059 

WellPoint Inc. 

62 

Medical Mutual 

12 

Mansfield, OH 

2.483 

MM ml Mutual 

43 

Health Ctiuice 

17 

Sandusky OH 

3,678 

Medical Mutual 

57 

Health Choice 

14 

SpringheUl. OH 

5,506 

WellPoint Inc. 

73 

UnltedHIthcare 

11 

Toledo. OH 

5.108 

Medical Mutual 

69 

Health Choice 

15 

Vounptown-Waneu-Boardmari. OH-PA 

6.025 

WellPoint Inc. 

77 

Medical Mutual 

6 

Oklahoma 

3.423 

BCBS OK 

52 

Community Ca*e 

23 

sawton. OK 

3,764 

BCBS OK 

52 

Aetna 

30 

Oklahoma City, OK 

4.008 

BCBS OK 

56 

UnltedHIthcare 

26 

Oregon 

2.046 

movidence Hith 

32 

Regent's BCBS 

26 

Bend, OR 

3,258 

Providence Hlth 

53 

Pacific Source Htth Plans 

13 

Corvallis, OR 

2.808 

Providence Hltn 

43 

Regency BCBS 

28 

Eugene-5 pnMBhekl. OR 

4.689 

Providence filth 

65 

Pacific Source Htth Flam 

19 

Med lord. OR 

3.224 

Providence tilth 

43 

Regance BCBS 

35 

Portlano-Vancouver-Beaiyefton, OR-WA 

3.744 

Providence Hltn 

59 

Regance BCBS 

10 

Salem. OR 

3,620 

Providence Hltn 

55 

Regence BCBS 

22 
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Stats and MSA'. 

PPO 

Insurer 1 

Share 

Insurer 2 

Share 1 

Rhode Island 

8.050 

BOBS Rl 

90 

umtedHfthcare 

5 

Norwich-New London- Ri 

3.088 

WellPoint inc. 

49 

unitedHithcare 

17 

Providence-Fan River -Warwick, Ri-MA 

6.313 

scesRi 

79 

BCBS MA 

7 

South Carolina 

5.171 

BCBSSC 

71 

Premier Hith Systems 

8 

Anderson, SC 

4.880 

6CBSSC 

67 

Aetna 

18 

Charleston-North Charleston. SC 

6.606 

BCBS SC 

61 

Premier Htth Systems 

9 

Columbia. SC 

4.699 

BCBSSC 

66 

UnltedHIthcare 

11 

Florence. SC 

6.476 

BCBSSC 

80 

Premier Hith Systems 

9 

Greenville. SC 

4.610 

BCBSSC 

65 

Aetna 

47 

Myrtle Beach -Conway-North Myrtle Beach, SC 

6.130 

BCBSSC 

77 

Premier Hith Systems 

10 

Spartanburg, SC 

4.850 

BCBSSC 

67 

Aetna 

16 

Sumter. SC 

6,27! 

BCBS SC 

78 

Premier Hith Systems 

9 

Tennessee 

3,423 

BCBS TN 

56 

Total Choice 

13 

Chattanooga. TN-GA 

3,399 

BCBS TN 

55 

Total Choice 

14 

Clarksville. TN-KY 

2.771 

Welltoint Inc. 

38 

BC8S TN 

34 

Cleveland. TN 

4.834 

BCBS TN 

68 

Total Choice 

10 

JacRson, TN 

4.402 

BCBS TN 

64 

Total Choice 

13 

Johnson City, TN 

4.013 

BCBS TN 

61 

Total Choice 

12 

Kingsoort-BnstOI. TN-VA 

3,555 

BCBS TN 

56 

John Deere (UmtedHlinCa'e) 

IS 

Knoxville, TN 

3,042 

BCBS TN 

50 

Total Choice 

17 

Memphis TN-MS-AR 

3,645 

BCBS TN 

58 

Total Choice 

IS 

Morristown. TN 

4,060 

BCBS TN 

61 

Total Choice 

13 

Nashville- Davidson— Murireesboro. TN 

3.034 

BCBS TN 

50 

UnltedHIthcare 

17 

Texas 

2.681 

HCSC (BCBS) 

43 

UniteKlHithcare 

2(1 

Abilene, tx 

6,221 

HCSC (BCBS) 

78 

CIGNA 

9 

Amarillo, TX 

6,812 

HCSC (BCBS) 

8 2 

CIGNA 

7 

Austin-Round Hock. TX 

4,819 

HCSC < BCBS) 

68 

Aetna 

13 

8«aiimon»-Port Arthur. TX 

4,715 

HCSC (BCBS) 

65 

Aetna 

19 

BrownwlHe-Harlrngen. TX 

4.444 

HCSC (BCBS) 

60 

Mutual of Omaha 

27 

College Station-Bryan. TX 

5.685 

HCSC tBCBS) 

74 

CIGNA 

42 

Corpus cnrisii, TX 

4,314 

HCSC (BCBS) 

62 

Aetna 

20 

Dallav-PHno-irving. TX 

4.113 

HCSC (BCBS) 

59 

Aetna 

23 

Fort Wbrth -Arlington, TX 

4.776 

UnitedHtthcare 

65 

Aetna 

22 

MoustOn-Sugar Land -Baytown, TX 

3,324 

HCSC (BCBS) 

49 

Aetna 

28 

Kllleen-Temple-Port Hood, TX 

4,870 

HCSC (BCBS) 

67 

Scntl & White Hith 

14 

Lubbock, TX 

5.902 

HCSC (BCBS) 

76 

CIGNA 

9 

McAllen-Edmburg-Miwoo. TX 

5.733 

HCSC (BCBS) 

74 

CIGNA 

10 

Midland. TX 

7,130 

HCSC (BCBS) 

84 

CIGNA 

10 

San Angwo, TX 

5,741 

Weiiffcint. Inc. 

72 

Mutual ot Omaha 

24 

San Antonio, TX 

3.850 

HCSC < BCBS 1 

57 

Aetna 

23 

Sherman-Dentson, TX 

3,977 

CIGNA 

54 

WellPoint me 

31 

Tylfir, TX 

7,242 

HCSC (BCBS) 

84 

CIGNA 

11 

Wichita falls, TX 

5,915 

HCSC (BC8S) 

76 

CIGNA 

1U 

Utah 

4.693 

Ragence BCBS 

67 

Coventry 

10 

Logan. UT-ID 

2.586 

Regence BCBS 

45 

Aetna 

16 

Ogden-Cleartwro. UT 

3,951 

Regence BS 

59 

Coventry 

15 

Provo-Orem. UT 

3.873 

Regence BS 

59 

Aetna 

12 
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Table 3. PPO product markets 

(continued) H HI market concentration and dominant insurers 


State and MSAs 

PPO 

Insurer 1 

Share 

Insurer 2 

Share 1 

Salt Lake City. UT 

5.666 

Regence BS 

74 

umtedHlthcare 

10 

St Geoige. UT 

3.893 

intermountatn Him 

45 

Regence BCBS 

42 

Vermont 

5.066 

Bees VT 

68 

CIGNA 

17 

Builington-South Burlington. VT 

4,176 

BCBSVT 

56 

Aetna 

28 

Virginia 

4.235 

WellPoint Inc. 

62 

Aetna 

13 

Charlottesville. VA 

4.792 

WeiiPsint Inc. 

55 

Aetna 

42 

Harrisonburg. VA 

9.093 

WelIPbint Inc. 

95 

OPTIMA Hlth (Sen tar a) 

4 

Lynchburg. VA 

9.803 

WellPoint Inc. 

99 

Great West (One Hlth) 

t 

Richmond. VA 

4.938 

WellPoint inc. 

64 

Aetna 

28 

Roanoke. VA 

9.812 

WellPoint inc. 

99 

Cor entry 

U 

Winchester. va wv 

6,245 

CareFirit BCBS 

78 

umtedHlthcare 

11 

Washington 

3.246 

Premera BC 

47 

Regence BS 

29 

Bellingham WA 

6.469 

Premera 0C 

78 

Aetna 

18 

BiorneMon-Sllveidalo. WA 

3.929 

Premera BC 

47 

K PS HUH Plan* 

40 

Kentrewick-RtchlanO-Pasco. WA 

6.878 

Premera BC 

82 

UnitedHHhcare 

15 

cortgviwr-Kelso. WA 

7.466 

Premera BC 

86 

Aetna 

10 

Mount Vernon -Anacortes, WA 

6.482 

Premera BC 

79 

Aetna 

16 

Olympia. WA 

3.29 1 

Premera BC 

52 

UmtedHlthcare 

17 

$e«Ule-Bellevue-£verdtt, WA 

3,481 

Regence ECBS 

49 

Premera BC 

30 

Spokane. WA 

9.007 

Premera BC 

95 

UniledHtthcare 

2 

Tacoma WA 

2.956 

Premera BC 

46 

Regence BCBS 

22 

Wenatchee. WA 

8.559 

Premera BC 

92 

Mutual of Omaha 

2 

Yakima. WA 

9,252 

Premera BC 

96 

CIGNA 

2 

Wisconsin 

4.606 

WWIfViint inc. 

66 

Physician'* S«rvice Insurance 

11 

Appleton, wi 

4,092 

Humana 

53 

CIGNA 

36 

Eau Claire, Wi 

8,291 

WellPoint me. 

91 

Physician's Service insurance 

7 

Fonil du Lac. WI 

7.276 

WellPoint Inc. 

85 

Humana 

7 

Green Bay. WI 

4.180 

WellP&Wt Inc. 

61 

Humana 

16 

Madeon. WI 

5.594 

WellPoint Inc. 

73 

Physician's Seivice Insurance 

18 

Milwaukee-Waukeatia-West Allis, WI 

2.914 

WellPoint inc. 

47 

HCSC(BC8S) 

20 

Oshkosh-Neenah. Wi 

4.852 

Weilttomt Inc. 

66 

Humana 

2k 

Racine, WI 

5.054 

HCSC(BC6SI 

69 

Aetna 

12 

Sheboygan wi 

3.759 

WellPoint me. 

46 

Aetna 

39 

Wausau, WI 

4.843 

WellPoint Inc. 

68 

Humana 

14 

Wyoming 

6.003 

BCBS WY 

76 

UmtedHilhcartf 

17 


Sources ot HMO and PPO data: Based on enrollment Informal ton from InterStudy Managed Market MSA and State Surveyor (Jan. 1 , 2005), 
Healtnieadars Man l. 2005). and avaiiaDie public sources 

HHi The MerfmdahUHirschman lnde> oi Competition (HMi) is used by the U S. Department ot justice (DOJ) Id evaluate oomoelil-on The DOJ 
considers markets with an HHI greater man 1 ,000 to be concentrated and those wHh an HHi greater than 1 .800 to be highly concentrated 
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IV. Summary table 
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Table 4. HHI by product for state and MSAs 


Slats and MSAs 

HMO/PPO HHI 

HMO HHI 

PPO HHI 

Alabama 

6.881 

5.405 

7,176 

Anmston-Okfwd, AL 

8.809 

9,874 

8.951 

Aubum-Opeiika. AL 

9,071 

10,000 

9,072 

Blrmmgham-Hgover AL 

5.373 

5,374 

5,843 

Oecatgr, AL 

8,139 

10.000 

8.139 

Oothan. AL 

9.080 

10.000 

9.093 

Florence. AL 

B.849 

10.000 

8,850 

Gadsden, AL 

9.065 

10.000 

9.066 

Huntsville, AL 

8.879 

9.603 

e.917 

Mottle, AL 

5.897 

7,569 

6.464 

Montgomery, AL 

7.978 

8,093 

8.389 

Tuscaloosa, AL 

5,293 

7.174 

5.318 

Alaska 

A, 907 

— 

4.907 

Anchorage, AH 

4.660 

— 

4.660 

Fairbanks. AK 

9.202 

— 

9.202 

Arizona 

2,679 

2.916 

3.900 

flagstaff, AZ 

2,162 

4,517 

1.953 

Phoeno-Mesa-ScottMaio, A/ 

2.929 

2.549 

4.066 

Presoolt, AZ 

2,809 

4.2B3 

2.768 

Tucson, AZ 

2.676 

3,477 

4.359 

Yuma. AZ 

3.464 

9,002 

3.010 

Arkansas 

5.765 

2.988 

6372 

FaywttevlHe-Sormgdai*-Rogm. AR-MO 

6.877 

2.705 

7.135 

Fort Smith, AR-OK 

5,090 

3,099 

5,421 

wot Springs, AR 

4,615 

3,129 

5.196 

Jonesboro, AR 

7,893 

3.483 

8.279 

tlltlB Ra.k-Nortfi uttla Rock AR 

6,021 

3.682 

6,913 

P*n» Bluff, AR 

6,561 

3.871 

7.020 

lexarkana, TX-r«xaikan*, AR 

9.400 

3.613 

9.513 

California 

1.524 

2.377 

1.844 

Bakersfield. CA 

4.496 

2,545 

6.343 

Chico, CA 

2.615 

6.650 

2.367 

Cl Centro, CA 

2L277 

5,270 

2,325 

Fresno. CA 

1,850 

2,486 

2.258 

Hanford-Corroran. CA 

4.238 

2.650 

5.317 

Los Angeles-Long Beach-Glendeie. CA 

1.778 

2.201 

2.627 

Madera. CA 

2.398 

3.219 

3.406 

Merced. CA 

2.027 

2.622 

2.237 

Modesto, CA 

1.473 

2,204 

1.939 

Napa, CA 

2,998 

6,628 

3.283 

Oakiand-Fren>onl-*iaywa»d| CA 

2.671 

4,114 

2.500 

Oinanj-Thousand Oaks-VSnlura, CA 

1,790 

2,014 

2,401 

Redding, CA 

2.414 

4,345 

2.490 

Riverviile-San Bernard loo-Otttaiio, CA 

1.514 

2.181 

2.230 

Saciamanto-A/den-Arcade-fioynnlle. CA 

2.059 

2.909 

2.544 

Salmas, CA 

2.701 

6.290 

2,676 

San Oiego-Cansoad-San Marcos. CA 

1.393 

2.101 

2.353 


□ 
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Slate and USAs 

HMO/PPO HHI 

HMO HHI 

PPO HHI 

San Francisco-San Mateo-Reowood City, CA 

1.944 

3.141 

2.597 

San Jose -Sun nyvaie-Santa Clara. CA 

1.574 

2,736 

1.827 

San Luts OBispc-Paso Robies, CA 

2.325 

3.728 

2.326 

Santa Ana-Anaheim-lrvme. CA 

1.650 

2.028 

2.287 

Santa Barbara-Santa Maria CA 

2.024 

2.592 

2.249 

Santa Ciw-Watscmvill*. CA 

1.738 

2.301 

2.098 

Stockton, CA 

1.560 

2.372 

1.959 

Valle|o-F airfield. CA 

4.295 

5.348 

5.002 

Visaiia-Potiervnie. CA 

2,002 

2.920 

2.290 

Ytl ba Ctty-Maryswiin, CA 

3.030 

6.249 

3.443 

Colorado 

1328 

2,562 

2.543 

Boulder, CO 

1,937 

4.214 

2.626 

Colorado Springs. CO 

1,706 

2,434 

2.109 

Oenwr-Au'Offl. CO 

2,033 

3.116 

3.030 

Fori Collins-Loveland, CO 

2.157 

3.887 

2.166 

Grand Junction. 00 

4.014 

8.664 

2.277 

PueWo, CO 

5.870 

5.313 

6.011 

Connactlcut 

3.398 

2.344 

4.871 

Bndgeporl-Stamlord-Notwant, CT 

3.266 

2.B46 

4.196 

OanOury, CT 

2.983 

2,733 

3,705 

Martlord-West Mar^ord-East Hartlord, Cr 

4.316 

2.886 

5.508 

Delaware 

2.789 

3.531 

3.616 

Cover. DE 

3.787 

4.850 

4.830 

Wilmington, DE-MD-NJ 

2.252 

2,467 

2,642 

Florida 

1.522 

1,343 

2.039 

Cape Coral-Fort Myers, FL 

2.690 

3,469 

2,832 

Deltona- Daytc^a Baach-Orrmnd Beach, F 

2.130 

4.2 38 

3.445 

Fort Walton Beach-Custview-Oestlri, FL 

4.688 

8.670 

4,629 

Gainesville, FL 

3390 

4.204 

4.435 

Jacksonville. FL 

2.972 

3.032 

3,406 

Lakeland-Winter Haven. FL 

2.422 

2,115 

3,137 

Miami-Mianu Beach Aendail. FL 

1.568 

1.487 

3.572 

Napies-Marco island, FL 

4.778 

2,820 

5.015 

OcaM, FL 

3.998 

2,564 

4,342 

Orlando-tOssimmae FL 

1.621 

1.814 

2.598 

Palm Bay-Melt'ouro^-Ttlusvtlle. FL 

2.103 

2.991 

2.902 

Panama Clty-lynn Haven. FL 

4.528 

6.417 

4.641 

Pensacola-Ferry Pass-Brent. FL 

5.192 

6.628 

4.856 

Port St. Lucie-Fort Pierce, FL 

3.693 

4.893 

4.722 

Punta Gordi, FL 

4370 

6,189 

4.234 

Sarasola-8rad«ntcn-Ven»ce, FL 

4,216 

5,136 

3,763 

Vero Beach, FL 

3,834 

3.996 

4,547 

West Palm Beach-Boca Raion-Boyntcu Beacn, FL 

1.851 

2.341 

2.209 

Georgia 

3.874 

3.486 

4.156 

Aibatrv, GA 

6.083 

5.313 

6.087 

Atnens-Ciwxe County, GA 

5.962 

4.812 

6.647 

Atlanta-Sandy Springy-Marietta, GA 

3.483 

3,159 

3.876 


CoapsMKM In fciiUft nilijve Acomp^v^j-*? U S «anet» * Aro».c3n Medcji AiKsljlmn 







80 


Table 4. HHI by product for state and MSAs 

(oonlmued) 


Slate and MSAs 

HMtVPPO HHI 

HMO HHI 

PPO HHI i 

Augusta-flichmono Comity, GA-SC 

4.736 

9.465 

3.888 

ColumDui, GA-Al 

2,582 

5,144 

2,627 

Gainesville, GA 

4,522 

7,192 

3.464 

Hinesville-fort Stewart, GA 

5, 151 

6.980 

4.821 

Macon. GA 

6.671 

9.271 

6,334 

Rome. GA 

3.484 

4.154 

3,617 

Savannah. GA 

7.964 

8.282 

7.920 

Warner Robins. GA 

6.009 

8.374 

5.827 

Hawaii 

6.454 

4,959 

9,406 

Honolulu, HI 

6,665 

5,053 

9,624 

Idaho 

3,186 

3,853 

3,243 

Boise City-Hampa, ID 

3,887 

5,304 

3.842 

Coeirr d'Alene, ID 

3.942 

6,018 

4.846 

Idaho Fails, ID 

4.595 

9,579 

4.585 

<-«wiston. ID-WA 

3,101 

6.787 

3.311 

Pocatello. iD 

4,571 

10.000 

4.436 

Illinois 

2.837 

3,073 

2,844 

Bloomington-Normal, II 

5,900 

8,696 

6,048 

Champaign-UiOans, 11 

3,651 

9,939 

4,414 

Chicagp-Napervilie-Joliet, IL 

3.013 

3,648 

2,849 

Danville, H 

3,930 

9,892 

4,817 

Decatur, IL 

3,618 

4.090 

3.620 

Kankakee-Bradiey. it 

2.447 

4.259 

2.997 

take County-Kenosha County, ll-Wl 

3,258 

2,981 

3.400 

Peona, IL 

3,459 

6,334 

4.168 

Rockford, IL 

4.214 

4.998 

4.322 

Springfield li 

3.912 

5,104 

4,476 

Indiana 

3,910 

3.942 

3.941 

Anderson, IN 

5.448 

6.853 

5.236 

Bloomington. IN 

3.847 

8.336 

3.962 

Golumous. IN 

3.943 

6,670 

3,895 

Flknart-Gotnen, IN 

4.893 

6,105 

4.868 

EwwilM. IN KV 

5,387 

8,D08 

6.605 

Fort Wayne, IN 

3.475 

5,025 

4.282 

Gary. IN 

5,251 

3,724 

5,673 

Indlaneoolrt. IN 

4.827 

4.830 

5.009 

.alayette. IN 

2.544 

6.745 

2.997 

South Bend-Visnawaka, IN-Ml 

4.086 

4.900 

4.497 

Iowa 

5,170 

3.394 

6,133 

Ames. lA 

6,173 

4.683 

6,661 

Cedar Rapids. IA 

6,171 

7,238 

5.841 

Davenport-Moiine-Rock island. lA-IL 

3,407 

4,450 

3.878 

Oes Momes, IA 

4.554 

3,765 

6.327 

Iowa City. IA 

6.359 

7.171 

5.903 

Siom City. IA-NE-SO 

6.089 

4.321 

6.398 

Watwioo-Ceoar Falls, lA 


5.160 

*.6B 1 
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Slate and MSA* 

HMO/PPO HHI 

HMO HHI 

PPO HHI 

Kentucky 

3.772 

2.721 

4.528 

Bowling Green, nr 

6.495 

9,646 

6.596 

Elintetntown ky 

4.941 

7,348 

4.993 

leungton-Fayette, KY 

2.683 

3,501 

2,963 

Louisville. KY-IN 

3.197 

3,811 

3.260 

Owensboro. KY 

5.914 

10.000 

5.955 

Louisiana 

3.984 

2.195 

5.310 

Alexandria. LA 

5.424 

6,964 

7.224 

Baton Rouge. LA 

4,861 

2.786 

6.340 

Mouma-Beyou Cane-Thitio<UiiK, i A 

3.853 

6,770 

4.740 

Lafayette, LA 

7,223 

6,714 

8,638 

take Charles, LA 

5.034 

6.927 

6,549 

Monroe, LA 

3.993 

4,318 

6,995 

New Orlaanv-Matalrlw-Kemtef. LA 

3.013 

2,799 

3.827 

Shreveport-flossier City. LA 

2.515 

3.691 

3,661 

Maine 

6,219 

4.665 

7,682 

Bangor, ME 

6.809 

5,640 

7,634 

LOWlston-AuUirn. ML 

5,719 

4,354 

7,186 

Portland-South Portland, ME 

6.216 

4,84] 

7.5B6 

Maryland 

3.302 

2,685 

5.057 

8all>more-Towson, MO 

4,595 

2,449 

6,108 

bethosda-Gaithersburg-Fredwick. MO 

2.160 

4.072 

2.541 

Cumberland. MD-WV 

3.385 

7,819 

3.691 

Hagerstown-Martinsburg. MO-WV 

3.043 

5,792 

4,626 

Salisbury, MO 

4,727 

5,740 

6.273 

Massachusetts 

3,128 

2.606 

3,824 

Barnstablu Town. MA 

4.474 

3,509 

5.524 

bostor ‘-Camtw Wfe-CWlney. MA-NM 

3.012 

2,766 

3.489 

Brockton-Bridgewater-Easton. MA 

3.799 

3.193 

4.562 

Framingham, MA 

2.931 

2.572 

3.490 

Havertull-Nortn Aivicver-Amesbuiy, MA-NH 

2,079 

2,189 

2.192 

uwrance-Metnuen-SaiBm, MA-NH 

2.552 

2,594 

2,671 

L«jcnninster-Fit£htiur^-Gaii]nfli MA 

2.853 

2,686 

3,983 

iciweil-Blllenca-Chelmsfonl. MA-NH 

2,958 

2,776 

3,305 

Lynn-Peabody-SaiOT, MA 

3.172 

3,120 

3,380 

New Bedford, MA 

3,392 

2.713 

4.348 

Pittsfield. MA 

3.892 

3.576 

4.558 

Springfield. MA-CT 

2350 

2.354 

3.670 

T mintoo -Nort on -Raynnam, MA 

3,407 

2,724 

4.357 

Worcester, MA-CT 

2,654 

2,563 

3,640 

Michigan 

4.428 

1.B91 

6,768 

Ann Arbor Ml 

2,642 

3,464 

4.256 

battle Oeek, Ml 

8,892 

9,637 

8.795 

Bay City. M' 

6.148 

5,813 

6.149 

Oetrwt-Lrvcma-Dearbow. M' 

3.607 

3.623 

5.243 

Flint. Ml 

4.508 

4.515 

6,999 

Grand Rapids-Wyoming. Ml 

4.169 

6,917 

6,292 
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Table 4. HHI by product for state and MSAs 

(continued) 


State and MSA* 

HMO/PPO HHI 

HMO HHI 

PPO HHI 

Jackson. Ml 

4.055 

5.134 

8.467 

Kaiama/oo-Poitage, Mi 

7.972 

8,235 

7,948 

lansing-East Lansing. Ml 

6,156 

5,060 

B.78E 

Monroe, Ml 

3,643 

3,098 

5,266 

Muskegon-Worlon Snores, Ml 

4.179 

7.225 

5.524 

Niies-Benton Harbor, Ml 

8.116 

5.058 

8,216 

Saginaw-Saginaw Township North. Ml 

5,499 

6.165 

7.820 

Warerv-fartningfon Hills-Troy, Ml 

4,789 

3.475 

6.200 

Minnesota 

3,461 

3,719 

4438 

Missouri 

4.894 

2,037 

5.878 

Columbia. MO 

7,238 

3,566 

7.871 

Jefferson City, MO 

6.239 

3.330 

7.177 

Joplin. MO 

8,853 

7,676 

9.072 

Kansas City. MO--XS 

3,072 

3,864 

3.069 

Springfield. MO 

5.156 

4.080 

5,433 

St. Joseph. MO-KS 

4,792 

6.112 

6.069 

SI. Louis. MO-IL 

4,794 

2.529 

5,317 

Montana 

5,794 

6,515 

5,562 

8illlngs, MT 

5,690 

6,446 

5,497 

Great rails, MT 

9,045 

10,000 

8.498 

Missoula, MT 

8,078 

5,852 

8,686 

Nebraska 

2,922 

5.533 

3.417 

Lincoln. NL 

4.372 

4.442 

4.663 

0miha-6duncii Bluffs. NE-iA 

2.482 

6,631 

2,990 

Nevada 

2,059 

4,814 

2.S84 

Carsun DT/. NV 

6.089 

4,670 

7,100 

us V^avParawsa, NV 

2,666 

6.B17 

3,028 

Renc-Sparks, NV 

3.324 

3.821 

4,214 

New Hampshire 

3.391 

3.400 

4,704 

Manchester, NH 

3.057 

3.020 

3.826 

Nashua. NH-MA 

2,451 

2.541 

2.995 

Portsmouth. NH-ME 

3,339 

3.131 

4.497 

Rochester-Dover, NH-ME 

4,727 

4,466 

6,874 

New Jersey 

2.154 

2,629 

2.616 

Atlantic City Ni 

3,564 

2.962 

4.338 

Camden. N i 

2,696 

4.478 

2.713 

Edison. N» 

2323 

2.844 

2,925 

Newark -union. N»-PA 

2.205 

2.391 

2.803 

Ocean City, NJ 

3302 

3,082 

5.126 

Trenton-Ewing, N» 

2,889 

4,413 

3.109 

vmeMno-MiiMiie-Bridgeton. Nl 

3,403 

6,427 

3.338 

New Mexico 

2.494 

3,688 

2.835 

New VorK 

1,-007* 

1.344 

2.207 

Aibonv-5c»ien«:ledy-Ttoy. NY 

3.164 

6.489 

4303 

Binghamlon. NY 

3,419 

6,670 

4.427 

euffaio-Cheektowapa-Tonawanda. NV 

4.513 

7,946 

3.993 

ilnaca. NY 

6.065 

9,915 

7,127 
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Slate and MSA'. 

HMO/PPO HHI 

HMO HHI 

PPO HHI 

New York-White Plains-Wayne. NY-NJ 

1.535 

2.193 

1.925 

P.’.bgtiHovc*i*)- NeWDuiRn-MidrtUjlown, NY 

2,659 

2,320 

3. 185 

Rochestai, NV 

4.613 

5|072 

5,114 

Sutfotk. Cdunty-Nassau County. NY 

2,122 

2,331 

2,802 

Syracuse. NY 

3.482 

9.353 

3.564 

North Carolina 

3.459 

2.760 

4.273 

Asheville. NC 

4.059 

5.244 

3.991 

Burlington. NC 

3.636 

2.710 

4.252 

Chaiuttfr-Gastonia-Concord. NC-SC 

2,544 

2,797 

3.239 

Durham, NC 

3.662 

2,562 

5,038 

PflyeltCviile, NC 

3,377 

3,688 

3.463 

GouJsuoro. NC 

5.776 

5,030 

7.261 

Greensecro-Hign Pomt, NC 

4.196 

4,831 

4.373 

Hickory- Morganton-Leno'f. NC 

5.532 

4.196 

6.088 

Jacksonville, NC 

4,623 

3.392 

5.185 

Rocky Mount. NC 

4.683 

4,009 

6.390 

Wilmington, NC 

4.099 

5,087 

4.193 

Winston-Salam, NC 

6,277 

5,674 

6.584 

Ohio 

2,282 

1,391 

2,624 

Akmr, OH 

1.569 

1,948 

2,000 

Canton-Massilton, OH 

3,848 

2,661 

5,631 

Clncirmati-Mwiaifltown. OH-KY-IN 

5,864 

3.074 

7412 

Cleveland-Elyria-Mentor. Ott 

2.065 

2.661 

2.531 

Columbus, OH 

2,463 

2,706 

2,585 

Dayton, oh 

4,924 

4,256 

5,776 

uma, OH 

3.921 

4,090 

4,059 

Mnnsliuid. OH 

2,353 

7,122 

2.483 

Sandusky. OH 

3.064 

4.316 

3.678 

SpriitgfMM, OH 

4.581 

3.492 

5.506 

Toledo, OH 

4.065 

3.609 

5.108 

Youngsiown-Wanan-Boardman, OH-PA 

5.601 

1.680 

6,025 

Oklahoma 

3,014 

2,921 

3.423 

Lawton. OK 

3.584 

6,534 

3,764 

Oklahoma City OK 

3,705 

3,126 

4,008 

Oregon 

1.643 

5.293 

2.046 

Bend. OR 

3.215 

4.282 

3.258 

Coivaliis. OR 

2.525 

6,780 

2.808 

£ugene~Stxmf<ierd. OR 

4.397 

6,556 

4.6B9 

Medford, OR 

3,188 

9.569 

3,224 

Portlnno-Vancouvar-Baeverton, OR-WA 

2,649 

6,373 

3.744 

Salem, OR 

2,684 

5,140 

3.620 

Rhode Island 

6,431 

4.984 

8.050 

Norw«?i-New London, Ri 

2,706 

3,436 

3,088 

Providence-Pill River -Warwick. Ri-MA 

4.503 

2,600 

6,313 
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Table 4. HHI by product for state and MSAs 

(continued) 


Slate and MSAs 

HMOTPPO HHI 

HMO HHI 

PPO HHI 

South Carolina 

4.599 

3.119 

5.171 

Anderson, SC 

4.530 

4.940 

4.880 

Chan<ntt*i-Nort» Charleston SC 

5.B86 

3,708 

6,606 

Columbia. SC 

4.266 

4,342 

4.699 

Florence. SC 

5.983 

3,853 

6.476 

Greenville. 5C 

4.174 

3.407 

4.610 

Myrtle Baaeh-Convray-Noith Myrtle Beach. SC 

5.548 

3.654 

6.130 

Spartanburg. SC 

4.345 

4.292 

4.850 

Sumter. SC 

5,807 

3.532 

6.271 

Tennessee 

2366 

4,929 

3.423 

Chattanooga, TN-GA 

3.245 

8,646 

3,399 

Ciarksvi'le, TN-KV 

2,410 

7.B33 

2.771 

Cleveland, IS 

4.476 

8,585 

4.834 

Jackson, TN 

4.390 

4.269 

4.402 

Johnson City. TN 

3.981 

10.000 

4,013 

Kingsport-Bnstol. TN-VA 

3.544 

9.200 

3.555 

Knoxville. TN 

2.888 

8,927 

3.042 

Memphis, TN-MS-Aft 

2,858 

5,606 

3.645 

Marnstown . TN 

3.635 

9,884 

4,060 

Nashville-Qavrdsnn-MurtniesCuro. TN 

2.404 

5,727 

3.034 

Texas 

2.293 

1.519 

2.681 

Atxlene, TX 

4.464 

9.987 

6221 

Amarillo. TX 

5.125 

9.998 

6.812 

Austin-Round Rock, TX 

3.839 

2,828 

4.819 

Beaumont-Port Arthur, TX 

4.047 

5,048 

4.715 

Br/wnsviHe-Harlingen, TX 

3.489 

9,899 

4.444 

Col Wee Stntion-Hiyan, TX 

3.868 

9,459 

6,685 

Corpus Chrutl, TX 

2.997 

8.586 

4.314 

Dallas-Plano-lrving. TX 

3.249 

3.061 

4.113 

Fort Wwth-Arlmgton. TX 

3.599 

2.744 

4.776 

Houston-Swgar Land-BaytoVffi, TX 

3.032 

3,425 

3.324 

Killeen- Temple- Fort Mood, TX 

4.178 

8,398 

4,870 

L uO bock, TX 

4.325 

5,001 

5.902 

McAllen-Edinburg-Miswon TX 

5.724 

6,845 

5,733 

M<dkand, TX 

6.993 

9.629 

7.130 

San Angelo, TX 

4.174 

9951 

5.741 

San Antonio. TX 

2.846 

2.682 

3.850 

Shermair-Denson. TX 

4.334 

5.193 

3.977 

Tyler, TX 

7,238 

7,924 

7.242 

Wichita Fans, lx 

5.913 

10.000 

5,915 

Utah 

3,014 

3,802 

4,693 

Logan, UT-ID 

2.412 

8,367 

2.586 

Ogoen-Ciearheid, UT 

2.779 

3821 

3,951 

Provo-Orem, UT 

2.643 

5.711 

3.873 

Salt Lake City. UT 

3.637 

3.336 

5.666 

St. Geoige. UT 

3.949 


3.893 
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State and MSA* 

HMO/PPO HHI 

HMO HHI 

PPO HHI 

Vermont 

6.110 

9.557 

5.066 

8uilinglon-South Burlington. Vt 

5.2^3 

9.384 

4.176 

Virginia 

2.941 

1,451 

4.235 

Chartottewilie, VA 

4,201 

3,423 

4.792 

Harrisonburg. VA 

7.515 

4.224 

9.093 

Lynchburg, VA 

6.717 

6.198 

9.803 

Richmond. VA 

4.398 

3.245 

4.938 

Roanoke. VA 

8.965 

4.992 

9.812 

Winchester VA-WV 

5,574 

4.778 

6,245 

Washington 

2.270 

4,106 

3.246 

Bellingham, WA 

4.035 

6,436 

6.469 

B'ernerton-Siiverdaie, WA 

2,780 

8.132 

3.929 

Kennewick-Richland-Paso:, WA 

5.051 

6.208 

6.878 

longvew-Kelso. WA 

4,224 

8.845 

7.466 

Mount Vernon-Anacoftes. WA 

4,596 

6.886 

6.482 

Olympia. WA 

2,372 

6.725 

3.291 

Seattle-Bellevue-^verett, WA 

2.669 

5.240 

3.481 

Spokane. WA 

4.900 

7,682 

9.007 

Tacnma. WA 

2,131 

6.1B4 

2.956 

Wenatchee. WA 

7,502 

5,267 

8,559 

Vakima. WA 

7,143 

4,065 

9.252 

Wisconsin 

2.961 

1.362 

4.606 

Appleton. Wt 

4.040 

3.023 

4.092 

Eau Claire, Wl 

7,169 

2,853 

6.291 

Fond du Lac. Wi 

6.024 

Z.B77 

7,276 

Green Bay. Wl 

4,158 

4.930 

4,180 

Madison, Wl 

3,069 

2.669 

5,594 

Milwaukee- Waukesfi#-Wesi AHH. Wl 

2.773 

3.371 

2.914 

Oshkosh-Neenah. Wl 

4.283 

5.466 

4.852 

Racine, Wl 

4.047 

3.138 

5.054 

Sheboygan, Wl 

3.618 

4,095 

3.759 

Wausau. Wl 

4.280 

8,507 

4,843 

Wyoming 

5.205 

8,722 

6,003 


Sources of MMO and PPO data. Based on enrollment Informaium from intorStudy Managed Marxot MSA and State Surveyor Man, l, 2005). 
Health Leaders (Jan. 1. 2005). and available public sources. 

hmi Tne Mertmaant-Hiryjnman index ot Competition (HHi»u used by the u.S. Department of Justice (DOli to evaluate competition. The DOJ 
considers markets witn an HMI greeter than 1.000 to be concentrated and those with an HHI greater than 1.800 to be hiihfy concentrated 
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Abstract Current antitrust enforcement policy unduly 
restricts physician collaboration, especially among small 
physician practices. Among other matters, current 
enforcement policy has hindered the ability of physicians to 
implement, efficient healthcare delivery innovations, such as 
the acquisition and implementation of health information 
technology (HIT). Furthermore, the Federal Trade Com- 
mission and Department of Justice have unevenly enforced 
the antitrust laws, thereby fostering an increasingly severe 
imbalance in the healthcare market in which dominant 
health insurers enjoy the benefit of largely unfettered con- 
solidation at the cost of both consumers and providers. This 
article traces the history of antitrust enforcement in 
healthcare, describe the current marketplace, and suggest 
the problems that must be addressed to restore balance to 
the healthcare market and help to ensure an innovative and 
efficient healthcare system capable of meeting the demands 
of the 21st century. Specifically, the writer explains how 
innovative physician collaborations have been improperly 
stifled by the policies of the federal antitrust enforcement 
agencies, and recommend that these policies be relaxed to 
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permit physicians more latitude to bargain collectively with 
health insurers in conjunction with procompetitive clinical 
integration efforts. The article also explains how the 
unbridled consolidation of the health insurance industry has 
resulted in higher premiums to consumers and lower com- 
pensation to physicians, and recommends that further 
consolidation be prohibited. Finally, the writer discusses 
how health insurers with market power are improperly 
undermining the physician-patient relationship, and rec- 
ommend federal antitrust enforcement agencies take 
appropriate steps to protect patients and their physicians 
from this anticompetitive conduct. The article also suggests 
such steps will require changes in three areas: (1) health 
insurers must.be prohibited from engaging in anticompeti- 
tive activity; (2) the continuing improper consolidation of 
the health insurance industry must be curtailed; and (3) the 
physician community must be permitted to undertake the 
collaborative activity necessary for the establishment of a 
transparent, coordinated, and efficient delivery system. 


Introduction 

The antitrust laws are “a consumer welfare prescription” 
[1], They ensure competition and prohibit, restraints on 
trade that lead to higher prices, reduced quality, or injury to 
market efficiencies for inputs such as hospital and physi- 
cian services 1 2, 3 1 . 

Several antitrust statutes have application in the 
healthcare area. A key federal statute for physicians is 
Section 1 of the Sherman Act (15 U.S.C. §1), which 
provides: 

“Every contract., combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade or 
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commerce among the several states, or with foreign 

nations, is declared to be illegal.” 

Large health insurers must also he required to comply 
with the statutes involving mergers and monopolization. 
Section 7 of the Clayton Act (15 U.S.C. §18) prohibits 
mergers that may “substantially... lessen competition, 
or. . .tend to create a monopoly.” Section 2 of the Sherman 
Act makes it unlawful for a company to “monopolize, or 
attempt, to monopolize” trade or commerce. 

Because of the important economic underpinnings 
reflected in the antitrust, laws, penalties for violating them 
are severe. Criminal violations of the Sherman Act are 
felonies punishable by imprisonment, for up to 3 years and/ 
or fines of up to S 350, (XX) for individuals and $10 million 
for corporations per violation (15 U.S.C. §1). A criminal 
conviction virtually assures civil liability. Judgments for 
civil violations often run in the millions of dollars, par- 
ticularly because a private party can recover three times the 
amount of damages actually sustained, as well as other 
costs and attorneys’ fees incurred in prosecuting the 
action — fees which often exceed SI million. 

This article traces the history of antitrust enforcement in 
health care, which has often harmed physicians while at the 
same time greatly benefited health insurers. The discussion 
then turns to the health care marketplace in 2009, and 
documents four major factors that compel a need to revisit 
antitrust enforcement policy: (1) uncontrolled health 
insurer consolidation and market power; (2) healthcare 
workforce shortages; (3) the rising disparity between 
increasing physician practice costs and flat or declining 
reimbursements; and (4) the demand for investments in 
h eal th i nform ati on tech n ol ogv . Fi n al 1 v, the di sens s i on turn s 
to potential remedies for the imbalance in the marketplace 
between health insurers and physicians, including changes 
in antitrust enforcement policy to curtail continued health 
insurer consolidation and prohibit anticompetitive conduct 
by health insurers with market power on the one hand, 
while relaxing the rules applicable to physicians to permit 
procompetitive collaborations necessary 7 for the optimal 
implementation of health information technology and other 
innovations necessary to an efficient health care delivery 
system. 


Physicians and the Antitrust Laws 

For many years, the general consensus was that the pro- 
fessions were immune from the antitrust laws. However, in 
1975 the landscape changed dramatically when the U.S. 
Supreme Court, issued its opinion in the case of Goldfarb v. 
Va. State Bar |4|, in which the high court concluded that 
the antitrust law's applied to attorneys, and every other 


profession, stating that, the “nature of an occupation, 
standing alone, does not provide sanctuary from the Sher- 
man Act. . . nor is the public -service aspect of professional 
practice controlling in determining whether §1 includes 
professions.” Any doubt as to whether physicians were 
covered by the Goldfarb decision was eliminated in Ari- 
zona v. Maricopa County Medical Society [5], where the 
U.S. Supreme Court found that an agreement among phy- 
sicians to set maximum prices charged by those who 
participated in a PPO network constituted a per sc violation 
of the Sherman Act. Under the per se rule, the practice is 
deemed so manifestly anticompetitive in nature that it is 
deemed illegal, without regard to its actual market impact. 
Under the “rule of reason,” the standard more commonly 
applied to an antitrust challenge, the anticompetitive con- 
sequences of a challenged practice are weighed against its 
purpose and procompetitive effect. 

Unfortunately, the Maricopa decision went much farther 
than just to confirm that physicians were subject to the 
antitrust laws. It applied the per se rule to outlaw a joint 
contracting activity — the agreement to a maximum fee- 
schedule — that was arguably necessary to the maintenance 
of a physician network. Yet, as the proliferation of the 
rental network PPO market has demonstrated, physician 
rental networks clearly have a place in the healthcare 
delivery system. Indeed, the Maricopa case came to the 
Supreme Court in response to a request, by the State of 
Arizona for an early legal ruling that an agreement between 
competitors to set maximum prices was illegal per se, just 
as an agreement between competitors to set minimum 
prices had long been declared to be flatly illegal. The 
parties to the case had engaged in only limited discovery by 
the time of this request, so there was no factual record 
before the U.S. Supreme Court on the potential efficiencies 
of physician joint contracting. Thus, it should not be sur- 
prising that, the decision is in tension with other U.S. 
Supreme Court cases holding similar joint arrangements in 
other industries to be subject to the so-called rule of reason 
1 6 1, or that Maricopa was a 4-3 decision. 

The application of the antitrust laws to physicians has 
continued to be the subject of concern since the overly 
broad Maricopa decision. Responding to concerns that the 
antitrust law's were unduly stifling healthcare innovation, 
the Federal Trade Commission (FTC) and Department of 
Justice (DOJ) jointly issued Statements of Enforcement 
Policy in Health Care (the “Statements”) during the 1990s 
in an effort to provide clearer guidance as to those activi- 
ties the agencies would (or would not) find problematic. 
While these Statements are not binding on the courts, they 
are important reflections of FTC/DO J enforcement 
priorities. 

The initial version of the Statements was released in 
September 1993 and contained eight separate policy 
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statements, including Statement 8 on “Physician Network 
Joint Ventures” [7]. Reflecting the Maricopa decision. 
Statement 8 identified two features of particular impor- 
tance: (1) the network’s percentage or “share” of the 
physicians in each physician specialty practicing in the 
relevant geographic markets; and (2) whether the physi- 
cians had integrated their practices by sharing “substantial 
financial risk.” Only the sharing of “substantial financial 
risk” was sufficient to allow a network to be evaluated 
under a reasonableness standard. Other forms of integra- 
tion — structural, functional, or transactional — were not 
considered adequate to avoid per sc condemnation. 

According to the Statements, sharing “substantial 
financial risk” could be accomplished in one of two ways: 
(1) by accepting “capitated” or “per-member per-month” 
payments; or (2) by inccntivizing physicians to contain 
costs through the use of a substantial withhold from pay- 
ments. The existence of either type of substantia] financial 
risk meant that the physician collaboration, if challenged, 
would be evaluated under the rule of reason standard. The 
absence of any evidence of substantial financial risk would 
result in summary condemnation of the collaboration as per 
sc illegal price fixing |7|. As noted above, per sc illegality 
conclusively presumes the challenged practices unreason- 
able. In other words, when a per sc offense, like price fixing 
among competitors, is charged, all that must be established 
is that, the defendant has, in fact, engaged in the proscribed 
practice. 

With the rapid expansion of managed care in the 1990s, 
the requirement of financial risk-sharing as the defining 
feature of a legitimate physician network proved to be 
unduly restrictive, hi many regions of the country, physi- 
cian capitation proved to be an unpopular and highly 
controversial payment methodology. Employers wanted 
broad networks that allowed patients a broad choice among 
physicians, without, perceived incentives to withhold or 
ration care. Yet, the definition of “substantial financial 
risk” adopted by the agencies creates a significant barrier 
to the participation of physician-led contracting networks. 

In the 1996 version of the Statements, the agencies 
recognized a second type of integration that could qualify a 
physician network for rule of reason treatment. — “Clinical 
Integration.” Clinical integration, as defined in the State- 
ments, is evidenced “by the network implementing an 
active and ongoing program to evaluate and modify prac- 
tice patterns by the network’s physician participants and 
create a high degree of interdependence and cooperation 
among the physicians to control costs and ensure quality” 
[8], Clinical integration as so defined represented a sort of 
“as if” standard, i.e., a physician network that acted “as if” 
its members shared financial risk — by instituting the types 
of efficiencies associated with financial risk shining — 
might qualify for rule of reason treatment despite the 


absence of “substantial financial risk.” For several years 
following the publication of the 1996 Statements, the 
agencies gave no further guidance on the meaning of 
clinical integration. 

In 2002, however, the FTC issued a staff advisory letter 
addressing the clinical integration proposal of McdSouth, 
Inc., an independent practice association based in Denver, 
CO, with over 400 physicians |9|. And in 2007, the FTC 
issued a similar staff advisory letter to the Greater 
Rochester Independent Practice Association. Inc. (GRIP A), 
a network based in Rochester, NY, with over 600 physician 
members 1 1 0 1 . The McdSouth and GRIP A letters demon- 
strate how high the bar has been set for physician networks 
seeking to integrate clinically. While the McdSouth and 
GR1PA proposals are not identical, they bear substantia] 
similarities. Both networks were originally built for capi- 
tation, but needed to adapt in the face of market resistance. 
Thus, both MedSouth and GR1PA were constructed “as if” 
the physicians were sharing substantial financial risk. Only 
when risk contracting proved to be commercially infeasible 
did the networks seek FTC approval for their clinical 
integration programs. Both MedSouth and GR1PA made 
major investments, using myriad consultants, lawyers, and 
technology experts to assist in the effort. Both networks 
invested in electronic medical records and tracking tech- 
nology to permit their network physicians to share 
information on their patients and to monitor data relating to 
utilization and medical outcomes. Both networks devel- 
oped clinical practice guidelines and procedures for 
monitoring compliance, and both networks were “nonex- 
clusive,” meaning that payors choosing not to support the 
clinically integrated program would not lose access to any 
desirable physicians who were participating in the network. 
Importantly, the FTC found no anticompetitive motivation 
for either network. 

Despite the substantial investment, of resources, neither 
MedSouth nor GRIP A achieved FTC approval easily or 
without significant, ongoing conditions and caveats. Both 
FTC advisory letters reflected extensive agency investiga- 
tion of the networks’ history, purposes, contracting 
mechanisms, disciplinary methods for noncompliant phy- 
sicians, and strategies for producing efficiencies. Each 
investigation involved a searching examination of the 
so-called “ancillarity” | i 1 1 of the networks’ pricing 
mechanisms to its efficiency-enhancing potential. Ancil- 
larity refers to whether a pricing mechanism is “reasonably 
related to the integration and reasonably necessary to 
achieve its pro-competitive benefits.” Each letter also left 
the FTC plenty of room to bring a later enforcement ac tion 
if the networks’ operations could not later be shown to 
produce substantial efficiencies. 

The MedSouth and GRIP A advisory letters reflect the 
extremely high level of clinical integration required for 
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FTC approval. As a practical matter, absent, vast resources, 
such as those available to MedSouth and GRIP A, most 
physicians arc effectively barred from forming physician 
networks. Unfortunately, unless they are employed in an 
integrated medical group, physicians cannot work collab- 
oratively on costly and complex healthcare quality 
initiatives nor participate in balanced negotiations with 
health insurers without such networks. 

Outside the healthcare context, courts and the federal 
agencies themselves appear to apply a more flexible anal- 
ysis than that found in the Statements. For example, in the 
Joint FTC7DOJ Guidelines on Competitor Collaboration, 
there is no mention of financial or clinical integration. 
Instead, the Competitor Collaboration Guidel in es ask more 
generally whether a joint venture involves “an efficiency- 
cnhancing integration of economic activity" and whether 
any restraints arc “reasonably related to the integration and 
reasonably necessary to achieve its pro -competitive bene- 
fits” |12|. The Supreme Court, too, in its joint venture 
cases has rejected any fixed formulation of what may 
constitute integration sufficient to warrant rule of reason 
treatment [6]- 


Health Insurers and the Antitrust Laws 

Health insurers, like physicians, were originally thought to 
be immune from the antitrust laws. This changed in 1944 
when the U.S. Supreme Court, ruled in United States v. 
South-Eastern Underwriters Association 1 13 1 that Congress 
had the power to regulate insurance companies, despite the 
then prevailing view that “insurance is not commerce.” 
However, unlike physicians, insurers were successful in 
reinstating much of their prior immunity the next year when 
Congress enacted the McCamui-Ferguson Act. Under that 
Act, the federal antitrust laws do not apply to the “business 
of insurance” as long as the state regulates in that area, 
except in cases of boycott, coercion, and intimidation. 

While the precise scope of the McCarran-Ferguson Act 
immunity remains unclear, it. is not absolute, particularly 
when it comes to merger challenges. Because health 
insurers are both sellers of insurance to consumers and 
buyers of medical services, mergers and other conduct 
involving health insurers potentially can raise issues related 
to both monopoly (only one seller) power and monopsony 
(only one buyer) power. As discussed below, health 
insurers have entered into consent, decrees with respect, to 
certain mergers. 

The 1992 Horizontal Merger Guidelines (“Merger 
Guidelines”) specify that “mergers should not be permitted 
to create or enhance market, power or to facilitate its 
exercise” |14|. As with the FTC/DOJ Statements, these 
Merger Guidelines do not bind courts, but they do describe 


the Agencies 5 enforcement, priorities. Market, power “is the 
ability profitably to maintain prices above competitive 
levels for a significant period of time’ 5 [14 at n.9]. A 
merger also may “lessen competition on dimensions other 
than price, such as product, quality, service, or innovation 5 ’ 

1 14 at n.6|. 

To identify mergers that are likely to cause competitive 
problems, the Merger Guidelines provide for the exami- 
nation of several issues, including: whether the merger, in 
light of market concentration and other factors that char- 
acterize the market, would be likely to have adverse 
competitive effects; whether entry would be timely, likely, 
and sufficient either to deter or to counteract the compet- 
itive effects of concern; whether there arc efficiency gains 
from the merger that meet the Agencies’ criteria tor 
examination; and whether, but for the merger, either party 
to the transaction would be likely to fail, causing its assets 
to exit the market [14 at §0.2]. 

As discussed below, the health insurance market in the 
United States is now highly concentrated. While the new 
administration may institute change, to date the FTC and 
DO.! have shown little interest in restricting additional 
mergers, and no interest in addressing complaints of 
monopolization by dominant health insurers. 


The Current Healthcare Market 

Over the past several years, healthcare market, conditions 
have changed in major ways that suggest a need to revisit 
the antitrust landscape. Health insurers have consolidated 
to the point that the ability of physicians to advocate on 
behalf of their patients and themselves has been severely 
compromised. At the same time, and exacerbated by this 
imbalance, shortages of healthcare providers are becoming 
increasingly acute, as discussed in detail below. Simulta- 
neously, the aging population is creating a greater demand 
for healthcare services. Finally, market and regulatory 
developments tire increasingly placing a premium on the 
use of HIT and the measurement, and improvement, of 
medical care. 

While beyond the scope of this paper, the writer notes 
that community hospitals have also been impacted by 
predatory contracting tactics employed by the insurance 
industry. Required by state law to maintain licensed ser- 
vices, including skilled nursing, and burdened by 
technology cost, outlays, community nonprofit, hospitals 
have been very vulnerable to predatory contracting tactics. 
And like physicians, hospitals are prohibited from engag- 
ing in collective bargaining. As a result, these hospitals 
have in many instances downsized or gone out of business, 
leaving the public more vulnerable to pandemics and other 
natural disasters and emergencies. 
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Uncontrolled Health Insurer Market Power 
and Consolidation 

The health insurer market has changed substantially due to 
a wave of mergers over the past decade, steadily eroding 
the competitive payor market |15|. In fact, during the last 
decade, there have been over 400 health insurer mergers. 
Tellingly, only three mergers have been challenged by the 
DOJ. As a result, the payor market has consolidated and 
payors enjoy substantial negotiating leverage over provid- 
ers in most markets. The AM A has just completed the 2008 
edition of its publication tracking the consolidation of the 
health insurance industry entitled “Competition in health 
insurance: A comprehensive study of U.S. markets” |16|. 
In this most recent study, the AMA found that 94% of the 
Metropolitan Statistical Areas (MSAs) it examined are 
highly concentrated using standards relied on by the federal 
antitrust enforcement agencies. Further, in 89% of those 
MSAs, a single health insurer holds at least 30% of the 
market for commercial health insurance [16]. 

To put this in perspective, in 2000, the two largest health 
insurers, Aetna and UnitedHealth Group (“United”), had a 
total combined membership of 32 million people. Due to 
aggressive merger activity since 2000, including United’ s 
acquisition of California-based PaciliCare Health Systems, 
Inc., and John Deere Health Plan in 2005, United’s mem- 
bership alone has grown to 33 million. Similarly, 
WellPoint, hie. (“Wellpoint”), the company born of the 
merger of Anthem, Inc. (originally Blue Cross Blue Shield 
of Indiana), and WellPoint Health Networks, Inc. (origi- 
nally Blue Cross of California), now owns Blue Cross 
plans in 14 states, covering approximately 34 million 
Americans 1 1 7 1 . Most recently. United acquired Sierra 
Health Systems in Nevada, allowing United to acquire over 
50 percent of the Nevada market, including a 90 percent 
share of the health maintenance organization (“HMO”) 
market. 

The power garnered by health insurers through rapid, 
large-scale consolidation has not been used to the advan- 
tage of consumers or providers. Patient premiums have 
soared in this increasingly consolidated market and phy- 
sician reimbursement has decreased. As premiums have 
risen, many employers have stopped providing coverage; 
particularly those firms with three to nine employees | IS |, 
substantially limited or reduced the scope of benefits pro- 
vided, and/or asked employees to pay a higher share of the 
overall premium, thus effectively shrinking the scope of 
coverage. The 2008 Kaiser Family Foundation survey 
found that large firms (classified as having 200 or more 
workers) provide 99% of their full time employees with 
health insurance, as opposed to 40% in firms with 3-9 
employees. This figure was 56% for small firms in 1999. 
As of 2006, premiums for employer- based health insurance 


rose more than twice as fast as overall inflation and wages 
for the seventh straight year [19]. Since 2000, the amount 
that, workers pay toward family healthcare coverage has 
skyrocketed 84% [19] and 5 million fewer workers were 
receiving job- based coverage in 2006 than in 2000 [19]. 
During the same period, average wages increased only 20% 
[19]. These soaring costs have directly contributed to an 
increase in the number of uninsured. Research shows that a 
1% increase in premiums results in a net increase in the 
uninsured of 164,000 individuals |20|. 

Nor have physicians benefited from these premium 
increases. To the contrary, powerful insurers have depres- 
sed physician revenues [21]. The median real income of all 
U.S. physicians remained flat during the 1990s and has 
since decreased [22]. The average net income for primary 
care physicians, after adjusting for inflation, declined 10% 
from 1995 to 2005, and the net income for medical spe- 
cialists declined 2% [22]. 

This reduction in physician income has not benefited 
patients, and indeed may have harmed them. The phe- 
nomenon of lower physician fees paid by insurers 
potentially resulting in higher prices to patients was 
emphasized by R. Hewitt Pate, a former Assistant Attorney 
General of the Antitrust Division, in a statement before the 
Senate Judiciary Committee: 

“A casual observer might, believe that, if a merger 
lowers the price the merged firm pays for its inputs, 
consumers will necessarily benefit.. The logic seems 
to be that because the input purchaser is paying less, 
the input purchaser’s customers should expect to pay 
less also. But that is not necessarily the case. Input 
prices can fall for two entirely different reasons, one 
of which arises from true economic efficiency that 
will tend to result in lower prices for final consumers. 
The other, in contrast, represents an efficiency - 
reducing exercise of market power that will reduce 
economic welfare, lower prices for suppliers, and 
may well result in higher prices charged to final 
consumers. ” 

Health plan executives and shareholders, on the other 
hand, have reaped enormous monopoly profits [23]. The 
profit margins of the major national firms experienced 
double-digit growth between 2001 and 2008 |23 at pp. 
19-20], United and WellPoint., specifically, had 7 years 
of consecutive double-digit growth that has ranged from 
20% to 70% year after year (through 2003) [23 at. pp. 
19-20|. 

In addition to affecting costs, payments, and profits, this 
consolidation has created an extreme imbalance in health 
insurer-physician contracting that threatens ah aspects of 
patient care. Health insurers are able to dictate important 
aspects of patient care and material contract terms to 
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physicians that intrude into medical care decisions [18 at 
p.5]. Physicians have little to no ability to influence insurer 
contracts that, touch on virtually every aspect of the paticnt- 
phvsician relationship. Many contracts are essentially 
“contracts of adhesion” — standardized contracts that arc 
submitted to a weaker party on a take- it or leave-it basis 
and do not. provide for negotiation. This means that phy- 
sicians must agree to contracts that often include provisions 
that make it difficult, if not impossible, for them to promote 
what they deem to be the optimal patient care. For exam- 
ple, many contracts define “medically necessary care” in a 
manner that allows the health insurer to overrule the phy- 
sician’s medical judgment and require the lowest cost, but 
not necessarily optimal, care for the patient. Others require 
compliance with undefined “utilization management” or 
“quality assurance” programs that often arc nothing more 
than thinly disguised cost-cutting programs that penalize 
physicians for providing care they deem necessary. Some 
have gone so far as to require the physician to suffer a 
significant financial penalty if the physician fails to use a 
designated setting for services, even when the use of that 
setting would jeopardize the patient’s health or impose a 
substantial hardship. 

These contracts also often dictate key financial terms in 
ways that no supplier of sendees in any other industry 
sector would tolerate. For example, these contracts may 
refer to “fee schedules” that are never provided and can be 
revised unilaterally by the health insurer. Many contracts 
allow the health insurer to change any term of the contract 
unilaterally. These contracts also frequently contain such 
unreasonable provisions as “most favored payor” clau- 
ses — clauses requiring physicians to bill the dominant 
health insurer at a level equal to the lowest amount the 
physician charges any other health insurer in the region. 
This permits the dominant health insurer to guarantee that 
it. will have the lowest input, costs in the market, making it 
that much more difficult for new' payors to enter the mar- 
ket.. They also contain “all products” clauses — clauses 
requiring physicians to participate in all products offered 
by a health insurer as a condition of participation in any 
one product. This often includes the health insurer 
reserving the right to introduce new plans and designate a 
physician’s participation in those future plans. Given the 
rapid development of new' products and plans, the inability 
of physicians to select, which products and plans they want 
to participate in makes it difficult for physicians to manage 
their practices effectively. 

Despite the improper restrictions and potential dangers 
of these contracts, the current, imbalance in the market 
dictates that physicians typically have no choice but to 
accept, them. Any alleged “choice” is illusory given that 
choosing to leave the netw'ork often means terminating 
patient relationships and drastically reducing or losing 


one’s medical practice. In my experience, the strong per- 
sonal relationships physicians form with their patients 
often influence them to accept, contract terms that they 
would not accept but for those personal bonds. In addition, 
because medical services cannot be stored or exported, 
physicians have limited options for selling their services. If 
physicians were to refuse the terms of a major health 
insurer, they would likely suffer a significant loss. Conse- 
quently, a physician’s ability to terminate a relationship 
with a health insurer depends on that physician’s ability to 
make up for the loss by switching to an alternative insurer, 
or other purchasers of the physician’s services. 

Where alternative purchasers are lacking, physicians are 
forced to accept unfair contracts. The DOJ. in its 1999 
challenge of the Aetna/Prudential merger recognized that 
there are substantial barriers to physicians expeditiously 
replacing lost revenue by changing health plans. It also 
noted that this imposes a permanent loss of revenue [24]. 
The DOJ reiterated this position in its challenge to the 
UnitedHealth Group/PacitiCare merger [25]. Furthermore, 
even where there arc other insurers, physicians arc limited 
in their ability to encourage patients to switch plans, as 
patients can typically switch employer-sponsored plans 
only during the once a year open enrollment period, and 
even then, patients have limited options and may incur 
considerable out-of-pocket costs should they wish to 
change insurers to follow their physicians [25]. 

In this environment, the antitrust enforcement agencies 
need to do far more to protect competition in health insurer 
markets. The continued enforcement foeus on physician 
collaboration efforts is inappropriate given the scant like- 
lihood in most payor-dominated markets that physician 
networks would be able to exercise market power in their 
negotiations with insurers. The brutal fact is that health 
insurers are aware that given the cost of office overhead, 
the vast majority of physicians must contract with all major 
payors if they are to remain viable, no matter how' unrea- 
sonable the contract terms. 


Healthcare Workforce Shortages 

The problems described above have exacerbated the phy- 
sician workforce shortage. The Association of American 
Medical Colleges (AAMC) publication “The Complexities 
of Physician Supply and Demand: Projections Through 
2025” released in October 2008 highlights that the United 
States faces an increasing physician workforce shortage 
[26], Numerous factors such as an aging population which 
requires more health resources and a growing population 
create added future demand on the US health system. On 
the supply side, key factors, including that (1) one-third of 
the active physicians (250,000) are over age 55 years and 
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likely to retire by 2020; and (2) the newest generation of 
physicians may be unwilling to work the extraordinarily 
long hours that prior generations of physicians routinely 
worked, will add additional strains to this expected phy- 
sician supply dilemma [27]. 

A brief discussion of the current and projected demand 
for physician services is illustrative of the problem. The 
U.S. Census Bureau projected the 2006 U.S. population 
would be approximately 300 million. Medical care was 
provided to this population by 256,500 FTE general primary 
care physicians (general and family practice, general 
internal medicine, and general pediatrics); 90,900 FTE 
medical specialty physicians (cardiovascular disease, gas- 
troenterology, internal medicine sub specialties, nephrology, 
pulmonology 7 , and other medical specialties); 142,400 FTE 
surgeons (general surgery, obstetrics and gynecology, 
ophthalmology, orthopedic surgery, otolaryngology, tho- 
racic surgery, urology, and other surgical specialties); and 
190,800 FTE physicians classified as other patient care 
(anesthesiology, emergency medicine, neurology, pathol- 
ogy, psychiatry, radiology, and other specialties) |26|. In 
2025, the U.S. population is projected to be 350 million. 
This population will receive medical care from an estimated 

272.700 FTE general primary' care physicians, 1 1 7,600 FTE 
medical specialty physicians, 138,800 FTE surgeons and 

205.700 FTE physicians classified as other patient care 1 26 1 . 
The AAMC predicts these modest increases in physician 
supply will be inadequate to meet the needs (Fig. 1). 

Recognizing that the expansion of U.S. medical school 
capacity will require 10 or more years, the AAMC has 
recommended a 30% increase in U.S. medical school 
enrollment and an expansion of Graduate Medical Educa- 
tion (GME) positions to accommodate this growth [28]. 
Nonetheless, with the baby boom generation entering 
retirement, and the extensive academic and clinical time 
required to produce physicians, simply educating and 



Fig. 1 A projection of numbers of FTE physicians 2006-2025 
suggests the number will he inadequate. ((<5 2008 Association of 
American Medical Colleges. All rights reserved. Reproduced with 
permission.) 


training more physicians will not be enough to address these 
shortages. Additional and complex changes to improve 
efficiencies, to reconfigure health service delivery, and to 
better use of the nation’s physicians will also be needed. But 
change of this magnitude requires flexibility and resources. 

Increasing Disparity between Practice Costs 
and Reimbursements 

Further compounding the problem is the accelerating dis- 
parity between the increases in physician practice costs and 
the flat or declining payments physicians are receiving tor 
their services. This problem is most acute with respect to 
the Medicare fee schedule, as currently impacted by the 
misnamed “Sustainable Growth Rate” (SGR) (Fig. 2 ). 

Indeed, the chart below depicts a conservative picture of 
the problem, as the physician cost data graphed on this 
chart is from the government’s Medicare Economic Index. 
The physician practice cost surveys conducted by the 
Medical Group Management Association suggest that the 
inflation rate in physician practice expenses is far greater 
(Fig. 3 ). 


Consumerism and Health Information 
Technology (HIT) 

Another ongoing and major change in the healthcare 
market is the shift towards consumerism and the concom- 
itant demand for more accessible health information. There 



Fig. 2 Physician costs and Medicare reimbursement (abscissa) over 
time; there is a projected increase in the gap. (Prepared by the 
American Medical Association, Division of Economic and Health 
Policy Research.) (© 2008 American Medical Association. All rights 
reserved. Reproduced with permission.) 
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urc increasingly focused efforts on developing methods of 
promoting and measuring qtiulits At (he same lime, (he 
federal government is seeking to encourage physicians and 
other providers to invest in HIT to facilitate the collcenon 
and sharing of clinical data. On the payor side, employers 
urc favoring health plans that put increasing responsibility 
on patients to participate actively iti choosing (and paying 
for) care. For physicians, who still practice prcdominandy 
in small groups, network arrangements provide a viable 
way of achieving the economies of scale necessary to 
participate in these initiatives, where iiptinial use of the 
integrative potential of the technology requires substantial 
capital and coordinated decision-making |29). 

The shift towards performance-based reimbursement 
provides u good example of the strong incentives for 
physicians to collaborate with one .mother to collect and 
analyze quality data. “Pay-for-pertormancc " (P4P) reim- 
bursement is “now routinely used by both private and 
public payors in the U S healthcare system” (30) A 
majority of commercial HMOs use P4P and recent legis- 
lation requires Medicare to adopt pcrfimnancc- based 
incentives 1 31 1. As the adoption of P4P spreads and its use 
expands, physicians in small practices will he increasingly 
motivated to align with networks in order to have the 
capability to participate in these programs. However, and 
despite the potential tor such arrangements to enhance 
efficiency, networking among physicians wall not prolif- 
erate in the absence of a change in current antitrust 
enforcement policies. 


Potential Remedies to the Current Malaise 

As the preceding discussion illustrates, the profound 
imbalance in the marketplace between the health insurers 


who collect premiums to pay for medical care and the 
physicians who provide medical cure, has resulted in an 
increasingly unfair and incflicient healthcare delivery sys- 
tem. Hie playing held between health insurers and 
physicians must be leveled to remedy the situation ami 
restore the true competition and creativity that arc sorely 
needed to ensure all Americans huve access to allordablc, 
quality medical care. This will require changes in three 
areas: < I > health insurers must be prohibited from engaging 
in anticompetitive activity; (2) the continuing improper 
consolidation of the health insurance industry must be 
curtailed, and (3) live physician community must be freed 
to undertake the collaborative activity necessary for the 
establishment of a transparent, coordinated, and efficient 
delivery system. 


Prohibit Health Insurers from Engaging 
in Anticompetitive Activity 

Health insurers throughout the country have amassed 
substantial market power and must be prohibited from 
exercising that power in ways thui arc anticompetitive. It is 
not clear that new laws arc required lo accomplish this; 
there are already many laws at both the federal and state 
levels that could be deployed for this purpose. Rather, it 
appears that the principle change required is u reevahta- 
tion af the premise up/uireutly shared by most antitrust 
enforcers that health insurers consistently act as surro- 
gates for consumers As the prior discussion indicates 
consumers as well as physicians have suffered as ever more 
powerful health insurers have increased both premiums and 
profits. Predatory conduct by health Insurers is at least us 
bad for consumer welfare as predatory conduct which 
occurs in other industries. If anything, prosecutorial 
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discretion should be exercised more aggressively in this 
market, particularly given the lack of accountability that 
this sector has enjoyed. 

Curtail the Continuing Consolidation of the Health 
Insurance Industry 

For the reasons discussed above, it is also critical that the 
health insurance industry not be allowed to become further 
consolidated. Again, there appear to be laws at both the 
federal and state levels to preclude further consohdation in 
any circumstance where the effect of the consolidation will 
be to lessen competition. The principal problem appears to 
be a failure of enforcement. However, given their focus on 
and expertise with health insurance, it docs appear that 
state insurance commissioners could play a more important 
role in this area. 


Permit Physicians to Participate in Procompctitivc 
Collaborations 

Finally 7 , antitrust enforcement policies directed at physi- 
cians must be reevaluated. Joint contracting by physicians 
in a network can result in extensive collaboration to 
improve and measure care and to provide cost savings for 
both payors and physicians. On the payor side, joint con- 
tracting can make it possible for a payor to obtain ready 
access to a panel of physicians offering broad geographic 
and specialty coverage [32]. Since physicians still practice 
predominantly in solo or small group practices, creating a 
physician panel can be a very 7 time-consuming and 
expensive task, and can be a barrier to entry or expansion 
for new or less significant insurers. In its complaint in 
United States v. Aetna, the DOJ noted that, “effective new 
entry for an HMO or HMO/POS plan in Houston or Dallas 
typically takes 2 to 3 years and costs approximately 
$50,000,000” 1 24 1 . When the physicians themselves 
undertake the initial task of network formation, payors may 
substantially reduce the costs of the payors’ entry and 
expansion. Indeed, any doubt, concerning the intrinsic 
efficiency of physician networks should be eliminated by 
the thriving rental PPO network business that has emerged 
to supplement inadequate networks. Joint, contracting thus 
has the potential both to reduce costs for payors and to 
increase competition in payor markets. These are cogni- 
zable benefits, with real potential to create efficiencies, 
lower premiums and expand coverage for patients. 

Joint contracting can also make physician contracting 
more efficient and lead to better-informed contracting 
decisions. Most physician practices are simply too small to 
afford to hire business advisers and lawyers to review their 


contracts with payors. These physician practices do not 
have the in-house resources to analyze complex contracts. 
Whereas payors have sophisticated acmarial and financial 
resources that enable them to structure and evaluate com- 
plex contract proposals, physicians arc often in the dark 
when they consider a contract. By pooling their resources, 
physicians can spread the costs associated with the analysis 
of payor contracts, and develop appropriate counteroffers 
that can benefit patient, physicians, and payors. The effect 
is to enhance the efficiency of the physicians’ practices and 
make them more responsive to the demands of competition. 

Likewise, joint contracting can provide the resources 
physicians need for creating networks that will facilitate 
collaboration on HIT. The benefits of HIT fall into two 
basic categories. First, the system may reduce the costs of 
running a medical practice. For example, it can eliminate 
the need to archive and store medical records. Medical 
records are rarely lost and communication between physi- 
cians is enhanced and preserved. Second, these systems can 
create cost savings by increasing the availability of patient 
data and, coircspondingly, by eliminating the duplication 
of services to patients. For instance, HIT may reduce the 
frequency of primary and specialty physicians ordering the 
same test. Currently, however, physicians are unable to 
capture the financial returns or substantial benefits from 
HIT that are necessary to offset the high implementation 
costs. Today, those benefits and financial returns accrue 
mainly to health insurers, rather than physicians. Thus, it is 
unlikely, as noted by the Congressional Budget Office, that 
a solo practitioner or a small group practice will realize any 
real, internal cost savings from information technology 
systems |33|. 

This is a classic problem recognized in economics — the 
problem of externalities. An externality arises when an 
individual cannot recover the costs of investing in an asset 
because most of the benefits fall to an individual whom the 
investor has no way of charging for the benefit. Building 
roads is a good example of the problem of externalities, as 
is putting air filtration systems on factories. When the 
externality is large and the upfront, costs for the investment 
are sizable in relation to the expected recoverable benefit, a 
market, failure occurs. This market failure means the 
investment is not made and consumers are made worse off. 
In the healthcare context, the benefits of costly HIT sys- 
tems [34] do not produce the necessary incentives tor 
physicians to invest in them. Acquiring and implementing 
an Electronic Health Record (EHR) system, for example, 
entails a major financial investment. One study examining 
such acquisition costs for solo or small group practices 
estimated that “ | i Initial EHR costs were approximately 
S44,000 per full-time equivalent. (FTE) provider per year, 
and ongoing costs were about S8.500 per FTE provider per 
year.” For this reason, only 14% of physicians have 
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minimally functional HIT systems [35]. Solo or single- 
partner practices, accounting for about half of all doctors, 
had the lowest level of comprehensive HIT use — 7.1% of 
solo practitioners and 9.7% of those with a partner [35]. 

While joint negotiation may increase the costs for 
physician services in the short term, it will reduce overall 
system costs in the long term. HIT systems will create 
efficiencies that will improve care and likely reduce costs. 
According to the CBO report, HIT has the potential, if 
adopted widely and used effectively, to save the healthcare 
sector about $80 billion annually (in 2005 dollars) [33]. 
Thus, gains in the form of market efficiencies, reduced 
utilization, and increased availability of patient data will 
offset higher costs for networks to implement HU'. The 
FTC recognized this in its GRIPA advisory letter: 

“Higher unit, prices may be of little concern to a 
customer if they occur within integrated programs 
that result in lower total costs (e.g., through elimi- 
nation of unnecessary and inappropriate utilization of 
services) and higher quality (e.g., better medical 
outcomes)” [11]. 

How well HIT lives up to its potential, however, 
depends in part on how effectively financial incentives are 
realigned to encourage the optimal use of the technology’s 
capabilities |33|. In the current environment, health insur- 
ers, the entities most likely to benefit from cost savings, 
have demonstrated little interest in implementing these 
systems and are unlikely to make substantial investments in 
HIT in the future. Given the expense of HI T implementa- 
tion and the inability of physicians, the group to which the 
burden of implementation has fallen, to capture the 
majority of benefits and returns, physicians should be 
permitted to negotiate jointly with payors to properly 
allocate cost savings. Without the ability to recoup some of 
the expense of these systems by joining a. network and 
achieving increased contracting efficiencies, it will be 
difficult, if not. impossible, for many physicians across the 
country to make the heavy investments in time and money 
that the adoption of such a system would require. 

Joint contracting is also essential for those physicians in 
small or solo practices who wish to participate in perfor- 
mance-based payment initiatives. The data and coordination 
required for these programs is out of reach for the majority of 
physicians. The FTC in its GRIPA advisory letter recognized 
this w'hen it noted that implementing a program in which 
different, subsets of physicians are participating in different 
payor contracts “could interfere with the network’s ability to 
effectively gather data and monitor and evaluate physician 
performance under the program.” Currently, most perfor- 
mance-based payment initiatives are specifically targeted at 
medical groups or networks rather than small practices. As a 
Commonwealth Fund study on P4P recently noted: 


“Smaller groups generally have few incentives for 
care coordination, as they usually do not receive 
payment beyond the evaluation and management fees 
they arc able to bill for acute visits. However, by 
banding together under the umbrella of organizations, 
and becoming eligible for performance payments 
through | the Medicare P4P Demonstration Project | or 
similar incentive programs, they have more motiva- 
tion and support for care coordination” |36|. 

Physicians who predominantly still practice in small 
groups lack the economic scale. By teaming up in a net- 
work, small practices may gain the magnitude for the care 
coordination, aggregation of data, and purchasing power 
required for the implementation of these initiatives. 

There arc several potential strategics to achieve the goal 
of increased flexibility for physician collaboration. First, it 
is important that physicians are aware of “clinical inte- 
gration” and other options the Federal antitrust, enforcers 
have acknowledged as acceptable. 

Second, major changes that, have taken place in the 
market since the current FTC enforcement guidelines were 
drafted. In this regard, the AM A is actively working to 
have the guidelines revised. AM A has submitted a formal 
request to the FTC entitled; “Physician Networks and 
Antitrust: A Call for a More Flexible Enforcement Policy” 

[37] . 

Finally, legislation at the federal and/or state level is 
warranted to encourage physician collaboration. At the 
federal level, an option that deserves serious consideration 
is the countervailing market power approach which has 
been suggested by former Congressman Tom Campbell 

[38] . Under this proposal, physician groups would be 
allowed to bargain collectively without fear of violating the 
antitrust laws to the extent the group had no greater market 
power than that enjoyed by the health insurer with which it 
was bargaining. A state is also free to exempt itself from 
federal antitrust rules by enacting a law which both affir- 
matively expresses a decision to substitute regulation for a 
market competition as the best way of achieving a state 
policy objective, and creates a mechanism ensuring that the 
state “actively supervises” the resulting conduct to ensure 
that, the state policy objective is indeed being promoted. 


Discussion 

In this paper, the writer has argued there is a profound 
imbalance in the marketplace between the health insurers 
who collect, premiums to pay for medical care and the 
physicians who provide medical care. Such an imbalance 
has resulted in an increasingly unfair and inefficient 
healthcare delivery system. Further, FTC and DOJ 
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enforcement policies have led to aggressive antitrust 
actions primarily against physicians. This has had the 
counterproductive result of inhibiting the physician com- 
munity from engaging in the innovative collaborations 
necessary to take optimal advantage of HIT. Unfortunately, 
these same agencies have adopted a largely “hands-off” 
policy towards the health insurers, resulting in the unfet- 
tered consolidation of the health insurance industry. The 
playing field between health insurers and physicians should 
be leveled to remedy the situation. This will require 
changes in three major areas: (1) health insurers should be 
prohibited from engaging in anticompetitive activity; (2) 
the continuing improper consolidation of the health insur- 
ance industry should be curtailed; and (3) the physician 
community should be freed to undertake the collaborative 
activity necessary to the establishment of a transparent, 
coordinated, and efficient delivery system. 

Some economists have suggested that increased con- 
solidation of health insurers will lead to increased 
efficiency and, concomitantly, that federal antitrust 
enforcement policy has properly prioritized the elimination 
of physician “cartels.” These economists suggest that 
health insurers, as purchasers of health care services, act as 
surrogates for consumers, driving down physician reim- 
bursement for the public good. 

In this paper, the writer has argued that these economists 
are wrong. 

The evidence suggests that health insurers, as a result of 
the consolidation of the market, are exercising both 
monopoly and monopsony power in many communities. 
These insurers are not sharing with consumers the bulk of 
the “savings” they have achieved by driving down pro- 
vider reimbursement levels and in fact may be perversely 
increasing the cost of care by increasing physician work- 
force scarcity issues and slowing the adoption of HIT. 
Given that physician incomes are flat or declining, the 
continued focus on physician “cartels” seems unwarranted. 
Additional studies on the connection between health 
insurance premium increases and the relative consolidation 
of the health insurance would be helpful to develop a more 
robust understanding of the health insurance marketplace. 
Similarly, studies examining the impact of the plethora of 
FTC and DOJ enforcement actions against physicians 
would be helpful to understand whether these prosecutions 
have ultimately benefited the salient patient populations. 

Importantly, the healthcare antitrust landscape has 
changed. This environment, is very different from the early 
1980s when the U.S. Supreme Court decided Maricopa. 
The lack of opportunities for physicians to collaborate on 
important initiatives must be reexamined and revised — 
either through judicial, administrative or legislative activ- 
ity. As the increasingly inadequate supply of physicians 
demonstrates, the status quo is not sustainable. To achieve 


a truly efficient healthcare delivery system capable of 
meeting the challenges of the 2 1 st century, including the 
demands of an increasing Medicare population, the phy- 
sicians who provide the care must be allowed — and 
encouraged — to collaborate and innovate as critical par- 
ticipants in the healthcare marketplace. 
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July 8. 2009 


The Honorable Christine Varney 
Assistant Attorney General for Antitrust 
United States Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 

Re: Competition in Health Insurance: A Comprehensive Study of U.S. Markets (2008 update) 

Dear Ms. Varney: 

The American Medical Association (AMA) appreciates the opportunity to meet with you to discuss 
competition in health insurance and other antitrust matters of importance to physicians. In advance of 
our meeting, we are providing you with a copy of the AMA’s latest study entitled, “Competition in 
Health Insurance: A Comprehensive Study of U.S. Markets (2008 update)/’ 

The AMA commends the Obama administration for recognizing the threats that health insurer 
consolidations pose to the delivery of health care across the country. As then Senator Obama stated 
during his Presidential election campaign: 

There have been over 400 health care mergers in the last 10 years. The 
American Medical Association reports that 95 percent of insurance markets 
in the United States are now highly concentrated and the number of insurers 
has fallen by just under 20 percent since 2000. . . . As president, I will direct 
my administration to reinvigorate antitmst enforcement. It will step up 
review of merger activity 7 and take effective action to stop or restructure 
those mergers that are likely to harm consumer welfare, while quickly 
clearing those that do not. 1 

The AMA would like to assist the Department of Justice (DOJ) as you move forward in this 
important effort, and we look forward to working with you and your staff. The following discussion 
provides more detail on these issues from the physician perspective. 


'.Barack Obama, “Statement of Senator Barack Obama for the American Antitmst institute” at 

h tiy./nv ww. antitrnslinstitu te. org/archives/ft les/aai-%20Presidential%20cam v a is)t% 20-94200 batna %2Q9- 
0 7 09272007 17 59. mlf ~ ” ~ " ” ” " " ^ 


American Medical Association 515 N. State St. Chicago IL 60654 
phone : (3 12 } 464-5445 fax: (3 1 2) 464-5896 www.ama-ass n .org 
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J. Health Insurer Market Shares and Market Concentration 

Every year for the past eight years, the AMA has conducted the most in-depth study of commercial 
health insurance markets in the country 7 . The AMA’s most recently published study, “Competition in 
Health Insurance: A Comprehensive Study of U.S. Markets (2008 update)” (the study), is intended to 
help researchers, policy makers, and federal and state regulators identify areas of the country 7 where 
consolidation among health insurers may have harmful effects on consumers, on providers of care and 
on the economy. The study reports health insurer shares and Herfindahl -Hirschm an Indices (HHIs) 
for combined HMO and PPO markets and separate HMO and PPO markets in 42 states and 314 
smaller geographic areas across the United States (metropolitan statistical areas, or MS As) A'* 1 * 3 
Based on the DOJ/Federal Trade Commission Horizontal Merger Guidelines, key findings in this 
study arc as follows. Considering combined HMO and PPO product markets: 

• 94 percent (295) of the MS As examined are highly concentrated. 

• In nearly 90 percent (279) of MS As, one or more insurers had a market share of 30 percent or 
greater. 

• In more than 40 percent (138) of the MS As, at least one insurer had a market share of 50 percent 
or greater. 

• In 1 6 percent (49) of the MSAs, at least one insurer had a market share of 70 percent or greater. 

Independent academic researchers, examining different data, have reached similar conclusions. For 
example, Dafiiy, Duggan and Ramanarayanan (2009) estimate that the fraction of local markets 
falling into the “highly concentrated” category (per the DOJ’s Horizontal Merger Guidelines) 
increased from 68 to 99 percent between 1998 and 2006 4 

II. Health Insurer Market Power 

The existence of health insurer market power may 7 be inferred in most of the health insurance markets 
examined in the AMA’s study. United Stales v. Grinell Corp ., 384 U.S. 563, 571 (1966)(the 
existence of market power “ordinarily may be inferred from the predominant share of the market”). 
The AMA is aware that the influential Seventh Circuit opinion ( Ball Memorial Hospital v. Mutual- 
Hospital Insurance, Inc.. 784 F. 2d 1325, 1325 (7 th Cir. 1986)), authored 20 years ago by 
Judge Easterbrook, concluded that the health insurer defendant’s high market share did not establish 
market power because entry barriers in health insurance were low. All that was required, reasoned 
the court, was a license and money, “which may be supplied on a moment’s notice,” and “no firm has 
captive customers.” Id. , at 1335-36. 

The intervening 20 years have demonstrated that the Seventh Circuit in Ball Memorial did not 
consider the significant barriers that we now know exist, and the assumptions on which the court 
relied have proven false. It is now well understood that many barriers to entry exist, including: state 
regulatory requirements; brand name acceptance of established insurers: developing sufficient 


i the produc t market excludes Medicare and Medicaid because a significant number of consumers are not eligible for these 

programs. Thus, Medicare and Medicaid arc not substitutes for commercial insurance. The localized geographic market is 
supported by the observation thal most health insurers market locally because employers, employees and other individuals 
purchase health insurance products that will serve them in proximity' to where they work and live. 

3 The smaller geographic areas include MSAs and metropolitan divisions as defined by the U.S. Office of Management and 
Budget. The vast majority of these are MSAs, while a few oflhem are metropolitan divisions, which are subcomponents of 
very large MSAs (c.g.. New York, Chicago). Tor convenience, both of these smaller areas arc referred to as MSAs 
through out the report. 

4 Dafny, L., Duggan, M., and Ramanarayanan, S., 2009. “Paying a Premium on Your Premium? Consolidation in the U.S. 
Health insurance industry,” unpublished working paper. 



The Honorable Christine Varney 
July 8, 2009 
Page 3 


100 


business to permit the spreading of risk; contending with established insurance companies that have 
built long-term relationships with employers and other consumers; and the cost of developing a health 
care provider network. See Robert W. McCann. Field of Dreams: Dominant Health Plans and the 
Search for a ‘ ‘Level Playing Field, ” Health Law Handbook (Thomson West 2007); Mark V. Pauly. 
Competition in Health Insurance Markets, 51 Law & Contemp. Probs. 237 (1988); Federal Trade 
Commission and U.S. Department of Justice. Improving Health Care: A Dose of Competition (July. 
2004); Vertical Restraints and Powerful Health Insurers: Exclusionary Conduct Masquerading as 
Managed Care?, 51 Law & Contemp. Probs. 195 (1988). 

The presence of significant entry barriers in health insurance markets was demonstrated in the recent 
hearings before the Pennsylvania Insurance Department on the competition ramifications of the 
proposed merger between Highmark Inc. and Independence Blue Cross. The AMA testified at these 
hearings in opposition to the proposed merger and our submission to the Insurance Department is 
included for your review. Significant evidence was introduced in those hearings, showing that 
replicating the Blues' extensive provider networks constituted a major barrier to entry 7 . 5 The evidence 
further demonstrated that there has been very little in the way of new entry 7 that might compete with 
the dominant Blues Plans in the Pennsylvania health insurance markets. 6 In a report commissioned 
by the Department. LECG concluded that it was unlikely that any competitor would be able to step 
into the market after a Highmark/TBC merger: 

[BJased on our interviews of market participants and other evidence, there 
are a number of barriers to entry 7 — including the provider cost advantage 
enjoyed by the dominant finns in those areas and the strength of the Blue 
brand in those areas. ... On balance, the evidence suggests that to the extent 
the proposed consolidation reduces competition, it is unlikely that other 
health insurance finns will be able to step in and replace the loss in 
competition 7 

LECG’s conclusion is consistent with the federal antitrust enforcement agencies’ observation that 
national insurers have been unsuccessful in entering some of the Blue Cross-dominant markets in 
recent years. 8 For instance, Rob McCann reports that Blue Cross Blue Shield of Michigan has had 
"market dominance for decades.” Robert W. McCann, Field of Dreams: Dominant Health Plans and 
the Search for a “Level Playing Field, ’’ Health Law Handbook, p.42 (Thomson West 2007). 

Some market barriers are created by contracting practices used by dominant health insurers. These 
include most favored nations clauses whereby physicians must agree to give the dominant payor at 
least as favorable a rate as they give to any other insurer. Other problematic contracting practices 


^ The Department held three public hearings, in which 101 interested parties offered comments, and compiled a Web site 
that hosted nearly 50,000 pages of commentary. The proposed merger was also the subject of two Uni led Slates Senate 
Judiciary 7 Committee hearings. The extensive record included the analysis of financial and economic experts such as LECG, 
Monica Noether of CRA International, the Black stone Grays and others. See 

hllp: //www .ins. slate pa.u& ins/lib/ins/whalsjiewf Excerpts Jrom _PA_lnsurance _Depl_Experl _lieporls.pdf for background 
information, including excerpts from the experts 7 reports. 

0 Dr. Monica G. Noelher. "Testimony on Commonwealth of Pennsylvania Public Hearing Associated with the Form A 
Filing for Ilighmark, Inc. and Independence Blue Cross.” (Pittsburgh, July 8, 2008). Test From: Competitive Analysis of 
the Proposed Consolidation Between Highmark, Inc., and Independence Blue Cross in the Commonwealth of Pennsylvania. 
Available al www.im.state.pa.us-. Accessed 07/29/2008. (Noether "Report, pp. 8-11). 

LECG Inc., “Economic Analyses of The Competitive Impacts From The Proposed Consolidation of Highmark and IBC.” 
September 1 0 2008, Page 9. 

8 “Improving Health Care: A Dose of Competition, Federal Trade Commission and Department of Justice” (July 2004) at 

pp. 8-11. 
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include all products clauses, anti -assignment provisions and minimum enrollment assurances. See 
Id., at pp.46-49. 9 The Highmark/IBC hearings also highlighted how market division arrangements 
prevent entry and allow entrenched fmns to maintain market power. 

There is a consensus among health economists that most health insurance markets are not perfectly 
competitive, and as a result, large insurers can exercise market power. A new research study by 
Northwestern University' Professor Leemore Dafhy, PhD, to be published by the prestigious American 
Economic Review, finds evidence that health insurers exercise at least some market power in an 
increasing number of geographic markets. 11 Enclosed is a copy of Dr. Dafhy' s study for your review . 
Dr. Dafny concludes that it takes at least six insurers in a market before market power is eliminated. 

A study by Dranovc el al. published in the Journal of Industrial Economics reaches similar 
conclusions. 11 

III. Health Insurers Possess and Exercise Monopsony Power 

Concentration data reported in the AMA’s study can be used to study health insurer monopsony 
power. One reason is that the geographic market in which an insurer sells its services to consumers 
coincides with the geographic market from which it secures sendees from physicians and other health 
care providers. Supporting this conclusion is the observation that patients will travel for hospital and 
physician services only within narrow geographic limits. Therefore, employers want health insurance 
coverage for their employees in each of the locales where the employees reside or work. Responding 
to this preference, health insurers must obtain physician coverage in each locale. Moreover, 
physicians invest and develop their practices locally. Physicians arc not mobile and must sell their 
sendees to health insurers controlling any significant portion of their practices. 

The AMA’s study indicates that numerous insurers possess the sort of monopsony power in physician 
markets that the DOJ claimed to exist in its challenges of UnitcdHcalthcarc's acquisition of 
PacifiCare 12 and Aetna’s acquisition of Prudential's national health insurance lines. 1 In those cases, 
the DOJ embraced the notion of a localized market in which health insurers purchase physician 
sendees. 14 


The nature of the health care industry facilitates the potential for a health insurer possessing any 
significant market share to exercise monopsony power over physicians selling health care services 
within the health insurer’ s market. If physicians were to refuse the terms of the dominant buyer, they 
would likely suffer an irretrievable loss of revenue. Medical services can neither be stored nor 
exported, and it is difficult to convince consumers (which in many cases are employers) to swdtch to 


9 Available al hllp:/Avww.drinkerbiddle. com/People/detail. aspx?id=996&MamA uthors=996. 

111 Dafny L. “Competition in Health Insurance Markets” (attached) (May 2009), forthcoming in the American Economic 
Review. 

11 Dranovc, D., (iron, A. and M. Mazzco, 2003, “Differentiation and Competition in HMO Markets” Journal of. Industrial 
Economics. 

12 Complaint US. v. Unite dH ealiheare Group, Inc., No. 1:05CV02436 (U.S.D.C. December 20, 2005) [hereinafter United- 
PacifiCarc Complaint.]. 

13 US. v. Aetna Inc., No. 3-99CV 1398-TT, ^ 17-1 8 (.Tune 21, 1999) (complaint), available al 

http:// v/ww. usdoj.gov/air/cases/f2 500/2 501. pdf, see also U.S. v. Aetna, Inc., No. 3-99 CV 1 39 8-H, at 5-G (Aug. 3, 1999) 
(revised competitive impact statement), available al http://Mfyvw.usdoj.gov/atr/case/s-f2600/2648.pdf. 

14 See e.g. Aetna Complaint * 20 (alleging that the relevant geographic markets were the MSAs in and around Houston and 
Dallas, Texas) 
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different health insurers. 15 Consequently, a physician’s ability to consider realistically terminating a 
relationship with a health insurer because of low reimbursement rates depends on that physician’s 
ability to make up lost business by immediately switching to an alternative health insurer. Where 
those alternatives are lacking, a health insurer will have the ability 1 to reimburse physicians at rates 
that are below a true competitive level. Health economist Cory Capps, PhD has concluded that this 
monopsony injury can occur at a health insurer market share of less than 35 percent. 16 Given that in 
nearly 90 percent of MS As one or more insurers possess a market share of 30 percent or greater (see 
summary of study findings at page 2 supra)? 1 it is critical for antitrust enforcers to maintain a 
competitive market in which physicians have adequate competitive alternatives. 

IV. Consumer injury 

In an era of spiraling costs, it is tempting to conclude that anything that drives down medical fees, 
such as monopsony, is a good thing for consumers. But it is a mistake to assume that when insurers 
push down the cost of physician sendees, insurers’ interests are perfectly aligned with those of 
consumers. 

Health insurer monopsonists typically are also monopolists. Therefore, their lower input prices (for 
physician sendees) do not necessarily lead to lower consumer output prices (for health insurance 
premiums). 18 As a general proposition, monopsonists drive down their buying price by purchasing 
fewer products. Because there is less product purchased, there is, in turn, less product sold, which 
leads to higher output prices. That lower physician fees paid by monopsonist insurers may result in 
higher premiums to patients was emphasized by R. Hewitt Pate, a former Assistant Attorney General 
of the Antitrust Division, in a 2003 statement before the Senate Judiciary Committee: 

A casual observer might believe that if a merger lowers the price the 
merged firm pays for its inputs, consumers will necessarily benefit. The 
logic seems to be that because the input purchaser is paying less, the input 
purchaser’s customers should expect to pay less also. But that is not 
necessarily the ease. Input prices can fall for two entirely different reasons, 
one of which arises from a true economic efficiency that will tend to result 


lr> As alleged in the United/PacifiCare, complaint, physicians encouraging patients to change plans “is particularly difficult 
lor patients employed by companies that sponsor only one plan because the patient would need to persuade the employ er to 
sponsor an additional plan with the desired physician in the plan's network” or the patient would have to use the physician 
on an out-of- network basis at a higher cost. Complaint at paragraph 37. 

lD Capps, C. (2009)“Economic Analysis of Buyer Power in Health Plan Mergers,” Working Paper, Bates White, 
Washington, D.C. 

*' Bearing in mind that the concentration data cited earlieT only consider commercial insurance, some have argued that 
physicians who are unhappy with the fees they receive from a powerful insurer could turn away from that insurer and 
instead treat more Medicare and Medicaid patients. However, health economist, David Dranovc, PhD, the Walter 
McNemev Distinguished Professor of Health Industry Management at North western's Kellogg of Management, explains 
why Medicare and Medicaid do not make good alternatives for physicians dealing with a monopsonist insurer. (See affidavit 
of Professor David Dranove in United States v. UnitedHealth Group, Inc., and Sierra Health Services, Inc. (attached)). 
According to Professor Dranove, physicians cannot increase their revenue from Medicare and Medicaid in response to a 
decrease in commercial health insurer reimbursement. Enrollment in these programs is limited to special populations, and 
these populations only have a fixed number of patients. Moreover, Medicaid reimbursements to physicians are significantly 
less than those from commercial health insurers. Professor Dranove concludes: “Medicare and Medicaid do not represent 
viable alternatives for physicians who face lower fees from a monopsonist insurer. Because Medicare and Medicaid arc 
large purchasers of physician services, excluding them from market share calculations will profoundly change inferences 
about market shares and monopsony power. Medicare and Medicaid should therefore be excluded when computing shares 
in the market for the purchase of physician services.” 

18 Peter J. Hammer and William M. Sage, “Monopsony as an Agency and Regulatory Problem in Health Care,” 71 Antitrust 
L.J. 949 (2004). 
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in lower prices for final consumers. Tire other, in contrast, represents an 
efficiency-reducing exercise of market power that will reduce economic 
welfare, lower prices for suppliers, and may well result in higher prices 
charged to final consumers. 

The Pennsylvania experience is consistent with economic theory. At the conclusion of the 
Highmark/TBC hearings, the Pennsylvania Insurance Department was prepared to find the proposed 
merger to be anticompetitive in large part because it would grant the merged health insurer undue 
leverage over physicians and other health care providers. The Department released the following 
statement: 


Our nationally renowned economic expert, LECG, rejected the idea that 
using market leverage to reduce provider reimbursements below 
competitive levels will translate into lower premiums, calling this an 
“economic fallacy” and noting that the clear weight of economic opinion is 
that consumers do best when there is a competitive market for purchasing 
provider sendees. LECG also found this theory to be borne out by the 
experience in central Pennsylvania, where competition between Highmark 
and Capital Blue Cross has been good for providers and good for 
consumers. 

There may be antitrust concerns if a health insurer can lower compensation to physicians even if it 
cannot raise prices to patients. For example, in the United/PacifiCare merger, the DOJ required a 
divestiture based on monopsony concerns in Boulder, Colorado, even though Uni tcd/Pacifi Care 
would not necessarily have had market power in the sale of health insurance. The reason is 
straightforward: the reduction in compensation would lead to diminished serv ice and quality of care, 
which harms consumers even though the direct prices paid by subscribers do not increase. See 
Gregory J. Werden, Monopsony and the Sherman Act: Consumer Welfare in a New Light. 74 
Antitrust L. J 707 (2007) (explaining reasons to challenge monopsony power even where there is no 
immediate impact on consumers). Marius Schwartz, Buyer Power Concerns and the Aetna- 
Prudential Merger , Address before the 5th Annual Health Care Antitrust Forum at Northwestern 
University School of Law 4-6 (October 20, 1999) (noting that anticompetitive effects can occur even 
if the conduct does not adversely affect the ultimate consumers who purchase the end-product). 
available at http://www.usdoj.gov/atr/public/spceches/3924.wpd. 


Reductions in service levels and quality of care cause immediate harm to consumers. In the long run, 
we must also consider whether monopsony power will harm consumers by driving physicians from 
the market. Recent projections by the Health Resources and Services Administration suggest a 
looming shortage of physicians in the United States. 19 Moreover, a recent study by Merritt Hawkins 
and Associates tracked the viewpoints of physicians between the ages of 50 and 65 (which comprise 
36 percent of the physicians in die United States, according to the AMA). 20 The survey found that 
more than 49 percent of physicians in this population are planning to make a change in their practices 
that will either eliminate or reduce the number of patients they treat due to frustrations with 


19 See Health Resources and Services Administration, Physician Supply and Demand: Projections to 2020 (Oct 2006) 
(projecting a shortfall of approximately 55,000 physicians in 2020); sec also Merritt, Hawkins, ct al.. Will the Last Physician 
in America Please Turn OITlhe Lights? A Look al America’s Looming Doctor Shortage (2004) (predicting a shortage of 
90,000 to 200,000 physicians and that average wait times for medical specialties is likely to increase dramatically beyond 
the current range of two to live weeks). 

20 Merritt Hawkins and Associates. 2007 Survey of Physicians 50 to 65 Years Old. available at 
http:// if it’ w.merrittha whins. com/pdf7mha20Q 7olderocsurvey.pdf. 



104 


The Honorable Christine Varney 
July 8, 2009 
Page 7 


inadequate reimbursement in the face of continually increasing overhead and administrative and 
regulatory 7 burdens that detract from actual patient care. The continued exercise of monopsony power 
will exacerbate this looming shortage. 

V. Conclusion and Recommendations for Additional Studies 

The AMA hopes that you will find its “Competition in Health Insurance: A Comprehensive Study of 
U S. Markets (2008 update)"” helpful in fulfilling President Obama's promise of more rigorous 
antitrust enforcement in health insurance markets. Restoring competition in the marketplace for die 
purchase of physician services will improve the quality of care, redress the looming shortage of 
physicians and lower premiums. The AMA suggests a number of steps that the DOJ should consider 
in connection with this effort: 

1) perform a retrospective stud} - of health insurance mergers analogous to that performed by 
the Federal Trade Commission on hospital mergers; 

2) commission new research to identify causes and consequences of health insurer market 
power; 

3) create a framework for predicting the effects health insurer mergers will have on 
consumer and provider markets; and 

4) gather information that would facilitate additional systematic studies. 

The AMA looks forward to working with you and your staff in this important effort. If you have any 
questions or would like any additional infonnation, please do not hesitate to contact Carol Vargo, 
Assistant Director. Federal Affairs, (202) 789-7492 or email her at carol.vargo@ama-assn.org. 


Sincerely, 



Michael D. Maves, MD, MBA 


Attachment 
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Mr. Johnson. Thank you, Dr. Mandell. 

Next we will hear from Ms. Gotts. 

TESTIMONY OF ILENE ENABLE GOTTS, CHAIR, SECTION OF 

ANTITRUST LAW, AMERICAN BAR ASSOCIATION, WASH- 
INGTON, DC 

Ms. Gotts. Thank you, Mr. Chairman. 

Mr. Chairman and Members of the Subcommittee, my name is 
Ilene Gotts and I am the chair of the section of antitrust law of the 
American Bar Association and a partner at the law firm of 
Wachtell Lipton Rosen & Katz. 

I appreciate the opportunity to present the views of the American 
Bar Association on H.R. 3596. I am appearing on behalf of the 
American Bar Association today, and my testimony here reflects 
the position of the American Bar Association with respect to this 
legislation. 

I would like to state from the outset that my testimony today is 
limited to this legislation. I am not addressing any of the larger 
health care issues and health care legislation currently before Con- 
gress, notwithstanding that this particular legislation is, to some 
extent, related to these broader issues. 

The antitrust section of the ABA and the American Bar Associa- 
tion have repeatedly embraced the view that industry-specific ex- 
emptions from the antitrust laws are rarely justified. 

McCarran-Ferguson dates back to another era of antitrust juris- 
prudence. It was enacted in 1945 to ensure that the regulation of 
the insurance industry remained principally the province of the 
states. 

The Sherman Act has served this Nation well for nearly 120 
years, because it is simple and very flexible. It states what the 
competition policy is and is interpreted by the courts based on the 
facts and circumstances presented in each particular case. This 
flexibility eliminates, in most cases, the need for industry-specific 
exemptions. 

Moreover, the benefits of exemptions rarely outweigh the poten- 
tial harm imposed on society by the loss of competition resulting 
from such exemptions and are often not necessary to limit the risk 
of deterring pro-competitive conduct. 

In short, the objectives and goals of these exemptions frequently 
can be achieved in a manner consistent with established antitrust 
principles and enforcement policy, thus rendering exemptions un- 
necessary. 

Consistent with these general principles, the American Bar Asso- 
ciation, for over 20 years, has supported that McCarran-Ferguson 
reform occur for the entire industry and be instead replaced with 
a series of safe harbor protections for certain forms of collective in- 
surer conduct that were unlikely to cause anticompetitive harm to 
consumers. 

To the extent that H.R. 3596 constitutes a first step in this direc- 
tion by repealing the antitrust exemption for these two types of in- 
surance, the American Bar Association would support such legisla- 
tion, but only if it were amended to provide safe harbors for certain 
pro-competitive conduct as set forth in the ABA policy that is at- 
tached to my written statement. 
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These safe harbors are not designed to alter the existing anti- 
trust policy. Rather, they are to deter private litigation that might, 
post-exemption, challenge conduct that in the unique circumstances 
of the insurance industry may actually promote competition. 

They have been included in several other McCarran repeal pro- 
posals over the years but are not contained in H.R. 3596, and the 
American Bar Association believes it is necessary to add these safe 
harbor provisions as clarifying amendments to the legislation. 

Please note that in recommending that the insurance industry 
should not be subject to an antitrust exemption, the ABA is not 
suggesting that the industry be subject to a more rigorous antitrust 
standard than the rest of American industry. 

We do not believe that it is the intention of the legislation, but 
the broad prohibitions on price fixing, bid rigging and market allo- 
cations could potentially be read to condemn activity that would 
otherwise be permissible under the antitrust laws. 

The terms have very specific meanings in the existing case law 
interpreting the Sherman Act, and it should clearly not be the in- 
tent of this legislation to place a greater burden on the insurance 
industry than on other industries. 

The safe harbors that we support help to ensure against this re- 
sult, but further clarification on this point would also be beneficial. 

Finally, I would like to thank you for the opportunity to appear 
here today to present the views of the American Bar Association. 
The American Bar Association believes strongly in — competition in 
the insurance industry can be enhanced, consistent with necessary 
joint activities, to benefit all segments of our society. 

And I will be happy to answer any questions that you may have. 
Thank you. 

[The prepared statement of Ms. Gotts follows:] 
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Mr. Chairman and Members of the Subcommittee 

My name is Ilene Gotts. and I am the Chair of the Section of Antitrust Law of the 
American Bar Association and a partner at the law firm of Wachtell, Lipton, Rosen & Katz. I 
appreciate the opportunity to present the views of the American Bar Association on H.R. 3596, 
“The Health Insurance Industry Antitrust Enforcement Act of 2009.” I am appearing on behalf 
of the American Bar Association, and my testimony here today reflects the position of the 
American Bar Association on this legislation. At the outset, let me first make clear that my 
testimony today is limited to this legislation; I am not addressing any of the larger health care 
issues and health care legislation currently before Congress, notwithstanding that this particular 
legislation is, to some extent, related to these broader issues. 

The American Bar Association has repeatedly embraced the view that industry-specific 
exemptions from the antitrust laws are rarely justified, and that evidence that the exemption 
results in consumer benefit should exist to justify any such exemptions. 

The underlying rationale for the American Bar Association’s position - sometimes 
expressed and sometimes implied - is that the Sherman Act has served the nation well for nearly 
120 years because it is a simple and very flexible statement of competition policy that is 
interpreted by the courts based on the facts and circumstances of each particular case. This 
flexibility eliminates, in most cases, the need for industry-specific exemptions. Moreover, the 
benefits of these exemptions rarely outweigh the potential harm imposed on society by the loss 
of competition resulting from such exemptions, and often are not necessary to limit the risk of 
deterring procompetitive conduct. In short, the objectives and goals of these exemptions 
frequently can be achieved in a manner consistent with established antitrust principles and 
enforcement policy, thus rendering the exemptions unnecessary. 
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Consistent with these general principles, the American Bar Association has testified in 
support of McCarran-Ferguson reform in the past, most recently in June of 2006, in testimony 
before the Senate Judiciary Committee. Don Klawiter, the Chair of the Section of Antitrust Law 
of the ABA at that time, provided that testimony. At that time, the ABA expressed the view that 
the McCarran-Ferguson Act’s antitrust exemption should be repealed for the entire insurance 
industry - not just with respect to the health insurance and medical malpractice insurance 
industries, as H.R. 3596 would do- and replaced with a series of “safe harbor” protections for 
certain forms of collective insurer conduct that were unlikely to cause anticompetitive harm to 
consumers. To the extent that H R. 3596 constitutes a first step in this direction, by repealing the 
antitrust exemption for these two types of insurance, the American Bar Association would 
support legislation along the lines of H R. 3596, but only if it were amended to provide safe 
harbors for certain procompetitive conduct as set forth in our attached ABA policy. 

As Tjust indicated, the American Bar Association position on McCarran is not new; over 
the last twenty years the ABA has consistently maintained that the McCarran-Ferguson Act 
should be repealed and replaced with certain "safe harbor” protections that I will outline below. 
The American Bar Association’s position - then and now - is that McCarran should be repealed 
and replaced by a series of safe harbor protections for certain insurance industry conduct. For all 
other conduct, the American Bar Association position is that the insurance industry should be 
subject to the same antitrust rules as other industries. 

Before addressing some of the specifics of the proposed bill, I believe that a brief 
historical review of the origins of the McCarran-Ferguson Act is helpful. 

Why do we have an antitrust exemption for the insurance industry? In the latter half of 
the 19th century, dramatic growth in the fire insurance industry led to increased interest by the 
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states in the regulation and taxation of insurance companies. In response, insurance companies, 
seeking to avoid such regulation, challenged the states’ authority to regulate the insurance 
industry, contending that such regulation constituted a violation of the Commerce Clause. 
However, in Paul v. Virginia, 75 U S. (8 Wall.) 168 (1868), the United States Supreme Court 
rejected the insurers’ position, holding that the Commerce Clause did not preclude the states 
from regulating insurers. 

In the wake of the Paul decision, state regulation of insurance increased significantly. 
Then, in 1944, the United States Supreme Court, in United States v. South-Eastern Underwriters 
Ass’n, 322 U S. 533 (1944), effectively overruled Paul , holding that insurance was interstate 
commerce and therefore subject to federal regulation. In response, the very next year. Congress 
enacted the McCarran-Ferguson Act, 15 U.S.C. § 1011 et seq., seeking to ensure that the 
regulation of the insurance industry remained principally the province of the states. 

The Act provides the insurance industry- generally -not just health insurers and medical 
malpractice insurers - with a limited exemption from the federal antitrust laws. Specifically, the 
McCarran-Ferguson Act exempts conduct if that conduct (1) constitutes “the business of 
insurance" (2) is “regulated by State Law” and (3) does not amount to an “agreement to boycott, 
coerce, or intimidate, or act of boycott, coercion, or intimidation.” All three prongs of the 
McCarran-Ferguson Act must be satisfied for the exemption to attach to an insurer’s conduct. 

In determining whether conduct qualifies as “the business of insurance” under the 
McCarran-Ferguson Act’s first prong, the courts have considered (1) whether the activity has the 
effect of transferring or spreading a policyholder’s risk; (2) whether the activity is an integral 
part of the policy relationship between insurer and insured; and (3) whether the activity is limited 
to entities within the insurance industry. See Union Labor Life Ins. Co. v. Pireno, 458 U S. 1 19 
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(1982); Group Life & Health Ins. Co. v. Royal Drug Co., 440 U S. 205 (1979). Notably, no 
single factor is determinative on this issue. 

As to the second prong, courts have held that an activity is regulated by state law if the 
insurer is subject to general state regulatory standards. In addition, the quality of the regulatory 
scheme, or its enforcement, does not influence the availability of the exemption. Hartford Fire 
Ins. Co. v. California, 509 U.S. 794 (1993). 

Finally, with respect to the third prong, the Supreme Court held in Hartford Fire that a 
boycott occurs, thus subjecting insurer conduct to the federal antitrust laws, when a refusal to 
deal is designed to pursue an objective “collateral” to the terms of the transaction in which the 
refusal to deal occurs. 

With this as background, nearly twenty years ago the American Bar Association formed a 
commission to study, among other things, the important policy issues associated with the 
application of the U.S. antitrust laws to the business of insurance. Following two years of 
discussion and debate, the AB A adopted a resolution recommending the repeal of the McCarran- 
Ferguson exemption to the antitrust laws, to be replaced by a series of safe harbors defining 
certain categories of exempt conduct. The safe harbors are not intended to alter existing antitrust 
policy; rather, they are intended to serve the important objective of deterring private litigation 
that might, post-exemption, challenge conduct that, in the unique circumstances of the insurance 
industry, may actually promote competition. The ABA’s recommendation, which is attached to 
this statement for your convenience, recognizes the benefits of safe harbors for the following 
conduct by insurance companies: 

(1 ) Insurers should be authorized to cooperate in the collection and dissemination of past 
loss-experience data so long as those activities do not unreasonably restrain competition, but 
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insurers should not be authorized to cooperate in the construction of advisory rates or the 
projection of loss experience into the future in such a manner as to interfere with competitive 
pricing. 

(2) Insurers should be authorized to cooperate to develop standardized policy forms to 
simplify consumer understanding, enhance price competition and support data collection efforts, 
but state regulators should be given authority to guard against the use of standardized forms to 
unreasonably limit choices available in the market. 

(3) Insurers should be authorized to participate in voluntary joint-underwriting 
agreements and in connection with such agreements to cooperate with each other in making 
rates, policy forms, and other essential insurance functions, so long as these activities do not 
unreasonably restrain competition. 

(4) Insurers participating in residual market mechanisms should be authorized in 
connection with such activity to cooperate in making rates, policy forms, and other essential 
insurance functions so long as the residual market mechanism is approved by and subject to the 
active supervision of a state regulatory agency. 

(5) Insurers should be authorized to engage in any other collective activities that 
Congress specifically finds do not unreasonably restrain competition in insurance markets. 

These safe harbors are intended to protect legitimate procompetitive joint activity by insurers 
while still subjecting the insurance industry to the antitrust rule of law. While much, if not all, of 
the safe harbor conduct would be permissible or even encouraged under current antitrust 
precedent, the idea of the safe harbors is to remove all doubt, and hence to discourage private 
suits challenging such procompetitive conduct. 
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Turning back now to H R. 3596, the American Bar Association would support legislation 
along the lines of HR. 3596, but only if it is amended to provide safe harbors that are 
procompetitive. The American Bar Association believes that the safe harbor provisions outlined 
above, that have been included in several other McCarran repeal proposals over the years but are 
not contained in H R 3596, are necessary amendments to the legislation. 

In addition, while the American Bar Association’s view is that the insurance industry 
should not be subject to an antitrust exemption, it should not be subject to a more rigorous 
antitrust standard than the rest of American industry either. While I do not believe that the bill’s 
intention is to impose more demanding antitrust standards on the insurance industry than other 
industries, the bill’s broad prohibition on "price fixing,” “bid rigging” and "market allocations” 
could potentially be read to condemn activity that would be otherwise permissible under the 
antitrust laws. Specifically, some activities that might be characterized as “price fixing” or 
“market allocation” could have procompetitive justifications that would make them permissible 
under current antitrust doctrine. For example, the antitrust laws generally permit manufacturers 
to set exclusive territories for their downstream distributors, even though such conduct could be 
construed as a vertical “market allocation.” These terms have very specific meanings in the 
existing case law interpreting the Sherman Act, and it should clearly not be the intent of this 
legislation to place a greater burden on the insurance industry than on other industries. The safe 
harbors that the American Bar Association supports help to ensure against this result, but further 
clarification on this point would also be beneficial. 

Thank you for the opportunity to appear before you today to present the views of the 
American Bar Association on this legislation. The American Bar Association believes strongly 
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that competition in the insurance industry can be enhanced, consistent with necessary joint 
activities, to the benefit of all segments of our society. 

I would be happy to answer any questions you may have. 
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Resolution Adopted By The 
American Bar Association 
House of Delegates 
February 1989 

BE IT RESOLVED, That the American Bar Association adopts the following recommendation: 

1 ) The current McCarran-Ferguson exemption to the antitrust laws should be repealed and 
replaced with legislation containing the following features: 

(1 ) Insurers should be made subject to general antitrust laws but provided with 
authorization to engage in specified cooperative activity that is shown to not unreasonably 
restrain competition in the industry. 

(2) Insurers should be authorized to cooperate in the collection and dissemination of past 
loss experience data so long as those activities do not unreasonably restrain competition but 
should not be authorized to cooperate in the construction of advisory rates or the projection of 
loss experience into the future in such a manner as to interfere with competitive pricing. 

(3) Insurers should be authorized to cooperate to develop standardized policy forms in 
order to simplify consumer understanding, enhance price competition and support data collection 
efforts, but state regulators should be given authority to guard against the use of standardized 
forms to unreasonably limit choices available in the market. 

(4) Insurers should be authorized to participate in voluntary joint underwriting 
agreements and in connection with such agreements to cooperate with each other in making 
rates, policy forms, and other essential insurance functions so long as these activities do not 
unreasonably restrain competition. 

(5) Insurers participating in residual market mechanisms should be authorized in 
connection with such activity to cooperate in making rates, policy forms, and other essential 
insurance functions so long as the residual market mechanism is approved by and subject to the 
active supervision of a state regulatory agency. 

(6) Insurers should be authorized to engage in such other collective activities that 
Congress specifically finds do not unreasonably restrain competition in Insurance markets. 

(7) State regulation of insurance rates should not exempt insurers from the antitrust laws 
under the state action doctrine, except as specified in Recommendation B. 1(1) to B. 1(6). Other 
non - rate regulation by a state should not exempt insurers from the antitrust laws unless that 
regulation satisfies the requirements of the state action doctrine and the regulation is shown to 
not unreasonably restrain competition. 

2) States should retain the authority to regulate the business of insurance. The federal 
government should defer to state regulation except in those unusual circumstances where the 
regulatory objective can only be effectively accomplished through federal involvement. 
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And now we turn to Mr. Balto for your testimony. 
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TESTIMONY OF DAVID BALTO, SENIOR FELLOW, 
CENTER FOR AMERICAN PROGRESS, WASHINGTON, DC 

Mr. Balto. Thank you, Chairman Johnson, Ranking Member 
Coble and the other distinguished Members of the Committee. 

Thank you for the privilege of testifying before you today about 
health insurance markets and competition. 

I know, from my experience as an antitrust enforcer and a rep- 
resentative of public interest groups on competition issues, there 
are three things for a market to function properly — transparency, 
choice and a lack of conflicts of interest. All of these elements are 
lacking in the health insurance markets. 

Few markets are as concentrated, opaque and complex, and sub- 
ject to rampant anticompetitive and deceptive practices. My simple 
message is as the health care debate continues, many may advo- 
cate for limited reform of the insurance system. 

Their belief is that it is a fundamentally sound market; with a 
little dose of additional regulation, everything will be cured. They 
could not be more wrong. 

My testimony, briefly summarized, is from both a competition 
and consumer protection perspective. Few markets are as dysfunc- 
tional as the health insurance market. 

Profits are increasing rapidly. The number of uninsured are in- 
creasing significantly. It is not surprising Wall Street calls the tune 
for these health insurers. They have no choice but to try to increase 
profits as much as possible, and engaging in deceptive or fraudu- 
lent conduct doesn’t stop them from doing that. 

Unfortunately, as Dr. Mandell has pointed out, we have been in 
an 8-year period of regulatory neglect. You are talking about a stat- 
utory antitrust exemption. 

But from the perspective of the Federal antitrust and consumer 
protection agencies, health insurance has enjoyed another antitrust 
exemption. They have brought zero cases against anticompetitive 
practices by health insurance. They have brought zero cases 
against consumer protection violations by health insurers. 

Hundreds of mergers have been approved with only minor re- 
structuring of two of them. Where have the enforcement dollars 
been spent? Going after doctors. 

Now, there is no evidence in the world that doctors were a major 
source of escalating health care costs. The Bush administration 
brought over 30 cases against doctors and zero cases against insur- 
ance companies. Members of this Committee, that makes no sense. 

The most effective means of addressing this problem is the estab- 
lishment of the public plan, and the House deserves tremendous 
credit for the Committees enacting that. 

What you need to restructure this market is to create an entity 
that doesn’t play to the tune of Wall Street but plays to the public 
interest. The public plan will have the clout to go and bring com- 
petition to the markets. 

The public plan will not engage in these practices because it has 
to serve the public interest. And in that fashion, other insurance 
companies will have to compete not by discriminating and cutting 
service but by improving service. 
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In any case, this record of regulatory neglect must be reversed. 
There must be significant regulatory reforms to attempt to begin 
to grapple with the broken health insurance markets. 

What do I suggest? First, Congress has been doing it right. Your 
oversight function is tremendously important, and the work of var- 
ious Committees in Congress to look at the anticompetitive and 
egregious practices of the health insurance industry must continue. 

You should adopt 3596, but you should go further. There is un- 
certainty created by the McCarran-Ferguson Act about whether the 
FTC can go after anticompetitive or deceptive conduct by health in- 
surers. Let’s clarify that so that we can use the FTC to go after 
these practices. 

Third, the Obama administration should marshal its enforcement 
resources to go after the egregious conduct by health insurers, not 
the conduct of small-town doctors. 

Fourth, the FTC should create a separate division for health in- 
surance consumer production enforcement. 

Fifth, both agencies should look at anticompetitive practices by 
health insurers. 

Sixth, the FTC and DOJ should do a retrospective on some of the 
mergers that Dr. Mandell has complained about. And if those 
mergers are anticompetitive, let’s unwind them and break them up. 

Finally, Congress should require the transparency of all health 
insurer intermediaries — not only insurers, but PBMs and group 
purchasing organizations. There is tremendous mischief going on 
in — with both of those intermediaries. Fortunately, H.R. 3200 ad- 
dresses that partially for PBMs. It should also go on and address 
it for group purchasing organizations. 

We face a daunting task here in trying to bring competition back 
to a market that is severely broken. We need a tremendous effort 
in terms of not only the public plan but, really, a realignment of 
enforcement efforts so that we can start to bring these industries — 
this industry in line so that consumers don’t suffer from these egre- 
gious and deceptive practices. 

I welcome your questions. 

[The prepared statement of Mr. Balto follows:] 



118 


Prepared Statement of David Balto 


Statement of David Balto, Senior Fellow 
Center for American Progress Action Fund 

Before the House Judiciary Committee, Subcommittee on Courts and Competition Policy 
on “H.R. 3596, the "Health Insurance Industry Antitrust Enforcement Act of 2009” 
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Chairman Johnson, Ranking Member Coble and other members of the Subcommittee, I 
appreciate the opportunity to come before you today and testify about health insurance 
competition and consumer protection enforcement. As a former antitrust enforcement official I 
strongly believe the mission of the Federal Trade Commission and Antitrust Division of the 
Department of Justice is vital to protecting consumers and competition. However in the past 
administration the priorities of those enforcement agencies were not effectively aligned with the 
critical priorities in the health care market, with the result that there is substantial anticompetitive 
and fraudulent activity in the health insurance market that raises prices and costs for consumers 
and the American taxpayer. 

Today’s hearing is on “H R. 3596, the "Health Insurance Industry Antitrust Enforcement 
Act of 2009” which will amend the McCarran-Ferguson Act to provide that certain 
anticompetitive conduct by health insurers and medical malpractice insurers is not immune under 
the act. That is a good first step to reforming health insurance markets. But the ability for health 
care reform to succeed depends upon all aspects of health care markets to function effectively, 
and by any measure, the health insurance market is broken - with supracompetitive profits, 
escalating numbers of uninsured, an epidemic of deceptive and fraudulent conduct, and rapidly 
escalating costs. Today, 47 million Americans are uninsured, while those who are insured have 
seen their premiums rise over 120% in the past decade. 1 Meanwhile, ten of the largest health 
insurers saw their profits balloon from $2.4 billion in 2000 to $13 billion in 2007. 2 There have 
been dozens of state enforcement actions securing potentially over $1 billion dollars in fines and 
penalties. As I describe in my testimony, for health care reform to work we need greater 
Congressional oversight and investigation of health insurers, comprehensive regulatory reform, 
and a realignment of priorities at the DOJ and FTC. 

Former Justice Brandeis said that sunlight is the best disinfectant and Congress deserves 
substantial credit for the attention it has given to the competitive and consumer protection 
problems in health insurance markets. Members on either side of the aisle may disagree about 
the scope of health care reform, but I would hope there is little dispute that recent Congressional 
hearings have uncovered a disturbing pattern of egregious, deceptive, fraudulent and 
anticompetitive conduct in health insurance markets. That conduct must be stopped. 


1 The Kaiser Family Foundation. kIT.org 

2 Health Care for America Now, “'Premiums Soaring in Consolidated Health Insurance Market: Lack of Competition 
Hurts Rural States. Small Businesses.” May 2009. Accessed at 
http://licran.3cdu.net/daddl5782c627c5b75_g9m6isUl.pdr. 
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Last month, the Domestic Policy Subcommittee of the House Oversight and Government 
Reform Committee held an important hearing titled “Between You and Your Doctor: The Private 
Health Insurance Bureaucracy.” In this hearing, consumers came forward and courageously told 
their stories about the egregious practices health insurers regularly engage in to avoid paying for 
health care and to ensure excessively high profits. 

• Mark Gendemalik of West Hills, California, described how his health insurer created 
obstacles to his efforts to get his three-month-old daughter proper treatment for infantile 
spasms: “Consumers should not have to endure this kind of life-and -health threatening 
hassle. I hope Congress will find better ways to ensure that insurers deliver on the care 
they promise. The stress of constantly having to hold the HMO and their agents to their 
agreed upon obligations has relegated me to the role of my daughter' s care manager, and 
all too often robbed me of my role as Sidney’s loving daddy.” 3 

• Errin C. Ackley of Red Lodge, Montana described her battle against Blue Cross Blue 
Shield of Montana to secure care for her father who was dying of Chronic Lymphocytic 
Leukemia. BCBSMT claimed that a transplant was still “investigational,” and it took 
four months of letter writing, phone calls, and presentations of scientific data on the 
efficacy of the procedure, and legal work to convince the insurer to cover the procedure. 
After four months’ delay, her father received the transplant but passed away just a few 
months later. Erinn testified, “Would there have been a different end to my dad’s story if 
he had been given approval for the first transplant request in April 2006? ...We don't 
know. What we do know is that his chance for survival most assuredly did not increase 
because . . . Blue Cross Blue Shield of Montana built the bureaucratic roadblocks that 
changed the course of my father’s treatment and made him wait four months for his 
potentially life-saving bone marrow transplant.” 4 

• Wendell Potter, a former insurance executive, revealed the most basic motivation for 
these practices, one that will not necessarily disappear with the regulations of health care 
reform. Potter testified, “To win the favor of powerful [investment] analysts, for-profit 
insurers must prove that ... the portion of the premium going to medical costs is falling. . . 
To help meet Wall Street’s relentless profit expectations, insurers routinely dump 
policyholders who are less profitable or who get sick.” 5 This practice, known as 
“purging,” allows insurers to avoid paying for health care for those who need it most, and 
instead collect premiums with the explicit intention of avoiding paying for care. 


3 Mark Gendernalik. Statement before the Domestic Policy Subcommittee, House Committee on Oversight and 
Government Reform. September 16. 2009. Accessed at 

http://aroc.edgeboss.net/dQwnload/groc/domestiq3olicy/prepared.testimony.of.inr.mark. gendemalik-pdf . 

4 Erinn C. Ackley. Statement before the Domestic Policy Subcommittee, House Committee on Oversight and 
Government Reform. September 16, 2009. Accessed at 

http ://eroc . edgeboss. net/do wnl oad/ groc/domesticpol iev/preparedtestimonvofms.er innacklev. pdf . 

Wendell Potter. Testimony before the Domestic Policy Subcommittee, House Committee on Oversight and 
Government Reform. September 16, 2009. Accessed at 

hup :/7groc. cd acboss. nct/do wnl oad/ groc/domesticpol iev/preparedtesiimon vofmr, wendcllpott cr.pdf . 


2 



120 


Health insurance companies mounted even, obstacle possible to Mark’s daughter’s 
treatment and to Erinn’s father’s bone marrow transplant. As Wendell Potter documented their 
incentives are to satisfy Wall Street, to deny care, and to maximize profits. Even Judge Richard 
Posner has observed that the ’‘incentive [of some insurers] is to keep you healthy if it can but if 
you get very sick, and are unlikely to recover to a healthy state involving few medical expenses, 
to let you die as quickly and cheaply as possible.” 

I know from my experience as a government antitrust enforcer that there are three 
elements for a market to effectively function: transparency, choice and a lack of conflicts of 
interest. All of these elements are lacking in health insurance markets. Few markets are as 
concentrated, opaque and complex, and subject to rampant anticompetitive and deceptive 
conduct. A recent report by the Congressional Research Service states it plainly: “The health 
insurance market has many features that can hinder markets, lead to concentrated markets, and 
produce inefficient outcomes ." 6 As the health care debate progresses, many advocate for limited 
reform of the health insurance system. Their belief is that it is a fundamentally sound market and 
with a little dose of additional regulatory oversight, all the ills of the market will be cured. They 
could not be more mistaken. 

Here are the essential points of my testimony: 

• From both a competition and consumer protection perspective health insurance 
markets are severely dysfunctional. Few markets are as concentrated, opaque, and 
a fertile ground for deceptive and anticompetitive conduct. Relying on these 
markets as currently structured in health care reform would be a serious error and 
weaken the chance for any successful reform. 

• These competitive and cousumer protection problems are exacerbated by regulatory 
neglect by federal antitrust and consumer protection enforcers (the Justice 
Department and Federal Trade Commission). During the Bush Administration 
there were no actions against anticompetitive or deceptive conduct by health 
insurers. Hundreds of mergers were approved with only the minor restructuring of 
two mergers. 

• The most effective means of addressing the broken market structure is the creation 
of a public plan, as envisioned in the House legislation. 

• In any case, the record of regulatory neglect must be reversed. There must be 
significant regulatory reform to begin to attempt to grapple with the broken health 
insurance markets. 

My recommendations include: 

• Congress should enact H.R. 3596. But it should go further. It should amend the 
statute to eliminate potential obstacles to FTC enforcement against anticompetitive 
and deceptive conduct. 


0 D. Andrew Austin and Thomas L. Hungcrford. Congressional Research Service. "The Market Structure of the 
Health Insurance Industry'.” September 28, 2009. 
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• Congress should increase its vigilance of health insurance markets and increase its 
own scrutiny of anticompetitive and deceptive practices. 

• The Obama Administration must marshal its competition and consumer protection 
enforcement resources to focus on anticompetitive, egregious and deceptive conduct 
by insurers. 

• The FTC should significantly increase health insurance consumer protection 
enforcement and create a separate division for health insurance consumer 
protection enforcement. 

• The DOJ and FTC should reinvigorate enforcement against anticompetitive conduct 
by health insurers. The FTC should use its full powers under Section 5 of the FTC 
Act to prosecute anticompetitive conduct that may not violate the Sherman or 
Clayton Act. 

• The FTC and DOJ should establish much stronger standards for health insurance 
merger enforcement under their Merger Guidelines. The FTC should conduct a 
retrospective study of health insurer mergers to identify those which have harmed 
consumers. 

• Congress should require transparency of all health care intermediaries, including 
health insurers. Pharmacy Benefit Managers (“PBMs”) and Group Purchasing 
Organizations (“GPOs”), as a part of health care reform. 


I. Rampant Competitive and Consumer Protection Problems in Health 
Insurance 

Let me begin with my earlier observation - the importance of choice and transparency to 
assure a competitive marketplace. Why are choice and transparency important? It should seem 
obvious. Consumers need meaningful alternatives to force competitors to vie for their loyalty by 
offering lower prices and better services. Transparency is necessary for consumers to evaluate 
products carefully, to make informed choices, and to secure the full range of services they desire. 
Only where these two elements are present can we expect free market forces to lead to the best 
products, with the greatest services at the lowest cost. Where these factors are absent, consumers 
suffer from higher prices, less service, and less choice. As the Health Care for America Now 
report observed ‘"Without competition among insurers, insurers have no reason to drive down 
costs, and without additional choices in the marketplace, consumers have no choice but to pay 
inflated prices .” 7 

As I describe below there has been no meaningful federal antitrust or consumer 
protection enforcement against health insurers. None. The result of the lack of health insurance 
enforcement is profound The number of uninsured has skyrocketed: more than 47 million 
Americans are uninsured, and according to Consumer Reports, as many as 70 million more 
have insurance that doesn’t really protect them. In the past six years alone, health 
insurance premiums have increased by more than 87 percent, rising four times faster than 


7 Health Care for America Now, “Premiums Soaring in Consolidated Health Insurance Market: Lack of Competition 
Hurts Rural States. Small Businesses.” May 2009. Accessed at 
http:/7hcfan. 3cdu.nct/daddl 5782c627c5b75_g9m6isltl.pdf. 
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the average American’s wages. Health care costs are a substantial cause of three of five 
personal bankruptcies. At the same time from 2000 to 2007, the 10 largest publicly-traded 
health insurance companies increased their annual profits 428 percent, from $2.4 billion to 
$12.9 billion. 

A. A Tsunami of Mergers Has Created a Competitively Unhealthy Market Structure 

Any reasonable assessment would conclude that adequate choice and transparency are 
clearly lacking from today’s health insurance markets. Study after study has found that health 
insurance markets are overly consolidated: in a recent report by Health Care for America Now, 
in 39 states two firms control at least 50% of the market and in nine states a single firm that 
controls at least 75% of the market. 8 A 2007 AMA study found almost 95% of all markets are 
highly concentrated. 9 Industry advocates claim that many markets have several competitors. 

But the reality is these small players are not a competitive constraint on the dominant firms, but 
just follow the lead of the price increases of the larger firms. 

During the past Administration there was massive consolidation of health insurance 
markets. As then Presidential candidate Obama observed. 

There have been over 400 health care mergers in the last 10 years. The American Medical 
Association reports that 95% of insurance markets in the United States are now highly 
concentrated and the number of insurers has fallen by just under 20% since 2000. These 
changes were supposed to make the industry more efficient, but instead premiums have 
skyrocketed, increasing over 87 percent over the past six years. 19 

There is little evidence that this wave of consolidation led to significant efficiencies, or lower 
costs, or other benefits. In fact, the fact that insurance premiums continued to rapidly increase 
suggests that any efficiencies were simply pocketed by the companies, rather than resulting in 
lower premiums or other consumer benefits. 

As Vermont Senator Patrick Leahy observed in hearings before the Senate Judiciary 
Committee in 2006 on health insurance consolidation: 

A concentrated market does reduce competition and puts control in the hands of 
only a few powerful players. Consumers — in this case patients — are ultimately 
the ones who suffer from this concentration. As consumers of health care services. 


8 Health Care for America Now. “Premiums Soaring in Consolidated Health Insurance Market: Lack of 
Competition Hurls Rural Slales. Small Businesses.’’ May 2009. Accessed at 
http://hcfan.3cdn.net/daddl5782e627e5b75_g9m6isltl.pdf. 

9 American Medical Association, “Competition in Health Insurance: A Comprehensive Study of U.S. Markets, 2007 
Update."’ 

1(1 Statement of Senator Barack Obama for the American Antitrust Institute, September 27. 2007. Accessed at 

http://www.antitmstinstitute.org/archives/files/aai-%20Presidential%20canipaign%20-%200bama%209- 

07_09272007I759.pdf. 
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we suffer in the form of higher prices and fewer choices. 11 

Competition matters: in a recent study Professor Leemore Dafny of the Kellogg School 
of Management documents the high cost of the recent increases in concentration. She estimates 
that the rise in the concentration of health insurers from 1998 to 2006 led to an overall increase 
in premiums of 2. 1%, or $17 billion in extra profits, in essence over $2 billion a year. She also 
concludes that, in a concentrated market, insurers may enjoy monopsonistic power over health 
care providers, and as a result, physicians in that area earn less than they otherwise would. 12 A 
more general study noted that insurance premiums are 12 percent lower in those markets in 
which there is comparatively a lower level of concentration than in more concentrated markets. 13 
Together, these facts confirm that antitrust concerns are certainly present in the health insurance 
industry, and the strength of federal enforcement and oversight should reflect this. 

One cannot expect competition to break out in any of these markets in spite of the 
significant profit margins of the incumbent insurers. Recent history has demonstrated that it is 
practically impossible for new firms to enter metropolitan markets dominated by large insurers. 
There are numerous barriers to entry including the reputation and brand name of the incumbent 
insurers (especially when it is a Blue Cross plan), developing sufficient business to permit the 
spreading of risk, most favored nations provisions and all products clauses that tie up providers 
and the cost of developing a health care provider network. The failure of large financially 
successful firms such as United to enter major metropolitan markets speaks volumes about the 
substantial entry barriers. 

In evaluating the competitive health of a market, antitrust enforcers typically look at three 
factors: concentration, entry barriers, and profits Health insurance markets, by any measure, are 
highly concentrated. Substantial barriers to entry assure that concentration will not dissipate 
based on natural market forces. The lack of competition results in supracoimpetitive profits. 
Health insurance is clearly a structural broken market. 

B, Anticompetitive Practices uo Unchallenged 

Similar to the history of regulatory neglect in mergers, the Bush administration did not 
bring a single case challenging anticompetitive conduct by insurance companies. Certainly there 
are various types of conduct by dominant insurers that deserve very careful scrutiny because they 
reinforce dominance and prevent rivals from entering and expanding. 

Practices such as most favored nations provisions, all products clauses, and silent 
networks, which limit the ability of providers to enter into arrangements with rival insurers, 


1 1 Senator Patrick Leahy. Statement before the Senate Judiciary- Committee. "Examining Competition in Group 
Health Care." September 6. 2006. Accessed at 

http://judiciary. scnatc.gov/hcaringsAcstimony. cfm?id=2046&wit_id= 2629. 

r Leemore Dafny. Mark Duggan and Subramaniam Ramanarayanan. "Paying a Premium on Your Premium? 
Consolidation in the U S. Health Insurance Industry.” Unpublished working paper. October 2009. 

1 ' Dan Vukmer, General Counsel, University of Pittsburgh Medical Center Health Plan. Statement before the 
Commonwealth of Pennsylvania House of Representatives Insurance Committee. Public Hearing on Proposed 
Merger between Independence Blue Cross and Highmark. August 25, 2008. 
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increase the power of the insurer at the expense of the health care provider and limit the ability of 
rival insurers to enter and expand in the market. For example, a most favored nations provision 
prevents providers from entering into more attractive arrangements with new entrants into the 
insurance market. Other provisions may prevent physicians from making consumers aware of 
more attractive insurance products which may provide better coverage. Some of these practices 
were challenged in the Clinton Administration, but the Bush Administration, which took a 
mistakenly permissive view to conduct by dominant firms throughout the economy did not 
mount a single challenge. 

Moreover, dominant insurers rarely invade each other’s territories. This is disturbing 
since these firms certainly have the resources, incentives, and ability to enter new markets. The 
fact they choose not to raises serious concerns of market allocations. Take, for example, the fact 
that Blue Cross and Blue Shield plans hide behind a complicated system of licensed-based 
territorial allocations to claim that they don’t compete with one another, even when there are 
multiple plans in the same state. This territorial allocation claim may have been what prompted 
the Bush administration to take a pass on challenging the proposed Highmark/Independence Blue 
Cross merger in Pennsylvania. These allocations eliminate important sources of potential 
competition. The FTC should investigate and challenge these practices. It seems doubtful that a 
court looking at the Pennsylvania situation would have viewed such territorial allocations as 
procompetitive. 

C. Deceptive. Fraudulent, and Egregious Practices are Unchecked 

The hearings held by the Senate Commerce C ommittee and the Domestic Policy 
Subcommittee of the House Oversight and Government .Affairs Committees documented that 
insurance companies engage in a wide variety of fraudulent, deceptive and egregious practices. 

As Wendell Potter testified before the Senate Commerce Committee, “Insurers make 
promises they have no intention of keeping, they flout regulations designed to protect 
consumers, and they make it nearly impossible to understand — or even to obtain — 
information we need ."" 1 ' 1 

Moreover, as the Domestic Policy Subcommittee heard health insurers regularly 
find, create, and exploit loopholes to deny consumers the coverage they paid for and 
deserve. The harm to consumers in suffering is profound. 

Consider, for example, the Ingenix matter — the recent scandal over abuse of an industry 
price-setting database that health insurers used to artificially depress reimbursements to 
consumers. For several years, United used its wholly owned subsidiary, Ingenix Corp., to 
calculate reimbursement rates for out-of-network coverage. These rates were artificially 
deflated, allowing United to lowball payments to customers. Consumers were systematically 
underpaid by millions of dollars. The New York State Attorney General’s Office sued United 
over Ingenix and has secured over $94.6 million so far, and a class action suit by the American 


14 Wendell Potter. Statement before the Senate Committee on Commerce, Science & Transportation Hearing: 
“Consumer Choices and Transparency In the Health Insurance Industry.” June 24, 2009. Accessed at 
http://coTnmcrcc.scnaLC.gov/pLiblic/_nics/PollcrTcslimonyConsuTucrHcallhlnsuraTicc.pdr. 
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Medical Association settled for $400 million. 15 Numerous private suits continue. 16 As New 
York Attorney General Andrew Cuomo stated in testimony before the Senate Commerce 
Committee in March, Ingenix was ‘"a huge scam that affected hundreds of millions of Americans 
[who were] ripped off by their insurance companies.” 17 

As described below, there were no federal enforcement actions against deceptive or 
fraudulent activity by health insurers. This lack of federal oversight and the insurers’ successful 
battle against regulation gave insurers great latitude to invent deceptive and fraudulent schemes 
to harm consumers. Insurers engage in a veritable laundry list of deceptive and abusive conduct 
such as egregious preapproval provisions, deception about scope of coverage, unjustifiably 
denying or reducing payments to patients and physicians, and other coercive and deceptive 
conduct. 

In addition to the aforementioned Ingenix case, insurers have been found liable or settled 
charges for a wide variety of fraudulent and deceptive conduct including: utilizing falsified data 
to calculate reimbursements, refusing to pay for visits to providers erroneously listed as in- 
network; wrongfully denying claims for sick patients; failing to pay reimbursements in a timely 
manner; overcharging customers for premiums; refusing to cover emergency treatment; failing to 
provide notice of rate increases, ignoring customer complaints; and various other similar 
methods of denying needed care while maximizing profit. There are countless complaints by 
hospitals and physicians that preapproval provisions prevent them from providing adequate and 
safe care. In testimony before the Senate Commerce Committee, Consumers’ Union 
characterized the insurance payer system as plagued by “a swamp of financial shenanigans” 
including a lack of transparency, conflicts of interest, and deceptive practices - and called on 
regulators and enforcers to step up actions to ’’prevent egregious consumer ripoffs.” 1 8 

To combat this conduct, State Attorneys Generals, Insurance Commissioners, and private 
parties have brought over 50 cases securing potentially over $1 billion in damages and fines 
since 2000. Although these state actions are laudable, state enforcement is episodic and can only 
repair a problem involving a single company in a single state T rying to fix these endemic 
problems with lawsuits is like treating cancer with a bushel of Band-Aids. 

These numerous enforcement actions do not suggest however that state enforcement is an 
adequate substitute for federal enforcement. Indeed the contrary is true. The level of 


' Bob Cook. “Final health plan reaches scLLlcmcni over Ingenix database.” American Medical News. July 6, 

2009. Accessed at hllp://v. ww.ama-assii.org/amcdncws/2009/06/29/bisc0629.hun. 

16 Senate Committee on Commerce, Science and Transportation, Office of Oversight and Investigations. 
“Underpayments to Consumers bv the Health Insurance Industry ” Stall' Report Tor Chairman Rockefeller. June 24. 

2009. 

17 Senator John D, Rockefeller, IV, Remarks at the Senate Judiciary Hearing: Part II: Deceptive Health Insurance 
Industry Practices: Arc Consumers Gelling What They Paid For?” (March 31, 2009). Accessed at 

http //commerce, senate. gov/public/mdex.cfin?FuseAction=Hearings.Statement&Statement_ID=8704alba-d058- 
4ad6-b6ff-3031bd2f0aef. 

' 8 Charles Bell. Program Director, Consumers Union. Statement Before die Senate Committee on Commerce. 
Science and Transportation. Hearing on Consumer Reimbursement for Health Care Services." March 26. 2009. 
Accessed at 

hup //com merce. scnalc.gov/pubiic/ fiics/Bci3TcsiimonvonDccenliyeHca!lhlnsuranccPraeiices32609.Ddr . 
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enforcement resources that insurance commissioners possess varies significantly from state to 
state. Most states have relatively limited resources at best to police the insurance industry.' 5 In 
addition, state laws serve at best as a patchwork quilt to address consumer protection issues. 
Further, self-insured health care plans, which account for over 40 percent of the private health 
insurance market, are not subject to state regulation. Thus state regulation is far from an 
adequate substitute for federal regulation of health insurance. 

Moreover, the lack of transparency is a chronic problem. In a June letter to several key 
Congressional leaders. Consumer Watchdog called for Congress to enact a “Patient Bill of 
Rights” and detailed a number of ways in which health insurers deliberately mislead and 
underpay patients, including: issuing excessive fine print that allows them to deny coverage for 
common procedures, failing to define “medical necessity” and “experimental treatment,” 
creating junk policies that are “not worth the paper they’re printed on,” and manipulating risk to 
refuse coverage for ailments while charging higher rates. 20 Health insurers allege that they have 
largely abandoned the practice of forcing “gag clauses” on physicians that prohibit them from 
discussing insurance alternatives or reimbursement procedures; however, many physicians report 
having their hands similarly tied by “business clauses” that require many of the same 
concessions, 21 Consumers cannot access certain information about their benefits and insurers 
adjudicate claims based on inscrutable and even fraudulent formulas. 

As 1 described in recent testimony before the Senate Commerce Committee, the lack of 
enforcement was not due to a lack of resources but rather a serious misjudgment about where to 
devote enforcement resources. 22 Rather than focusing on insurers almost all the enforcement 
actions were brought against physicians. The missions of the enforcement agencies should be 
focused on those areas which have the greatest impact on the economy and consumers. The 
anticompetitive and deceptive conduct by health insurers has a far more profound impact than 
any anticompetitive conduct by physicians. 

D. The Harm to Small Businesses and Individual Consumers 


Overall, the total lack of antitrust enforcement results in rapidly increasing premiums, 
increasing profits, greater numbers of uninsured and noncompetitive market structures in all but 
a handful of markets. 

Small businesses are particularly vulnerable to the exercise of market power by insurers 
because of their limited options. The recent health insurance crisis has hit small businesses 
particularly hard, and as premiums escalate it is increasingly difficult for small businesses to 
offer coverage. The lack of competition makes it impossible for the majority of small business 


ly Karen Pollil/. Statement before the Senate Committee on Commerce, Science & Transportation. Hearing on 
“Consumer Choices and Transparency In [he Health Insurance Industry.” June 24, 2009. 

20 Letter from Jamie Court and Jerry Flanagan, Consumer Watchdog, to House Members Nancy Pelosi. Henry 
Waxman, George Miller, Pete Stark and Charles Rangel and Senators Max Baucus. Ted Kennedy, and Chris Dodd 
(June 4, 2009). Accessed at http://www.consumcrwalchdog.org/rcsourccs/PalicnlsBillofRighlsHouscScnalc.pdf. 

2 1 Fogoros, Richard N. “Why Gag Clauses are Obsolete.” The Covert Rationing Blog. June 20. 2007. Accessed at 
http://covcrtralioningblog.com/gckkonian-ralioning/why-gag-clauscs-arc-obsolclc. 
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owners to offer their employees insurance. To do so, small business owners must navigate 
complex plan structures that do not older the cost-saving benefit of large risk pools that large 
employers enjoy. A survey of small business owners showed a clear correlation between the size 
of a business and its premiums — the smaller the businesses, the higher its premiums. 23 It is often 
too expensive for many small businesses to insure their employees, who are then left to navigate 
the individual health insurance market — which is even more daunting — or simply go uninsured. 
As a result of insurers’ unrealistically high premiums, only 38% of small businesses offer 
coverage to the employees, down from 61% in 1993. Because small businesses employ about 
half of the country’s private sector workers, this means that health insurers are discriminating 
against a huge share of the population. 24 

Wendell Potter, a former health insurance executive, has explained why health insurers 
treat small businesses so poorly. In testimony before the House Oversight committee, Potter 
writes that health insurers, in order to cut costs and ensure high profits, “dump small businesses 
whose employees’ medical claims exceed what insurance underwriters expected. All it takes is 
one illness or accident among employees at a small business to prompt an insurance companies 
to hike the next year’s premiums so high that the employer has to cut benefits, shop for another 
carrier, or stop offering coverage altogether — leaving workers uninsured.” 25 The few dominant 
insurers in any given market continue this practice year after year without challenge or 
competition from insurers who are willing to offer lower premiums to these groups. 


1 1. One Cause: A Record of Regulatory Failure 

Why aren’t health insurance markets working for American families? The answer, at 
least initially is regulatory failure. Health insurers are governed by a hodge-podge of local, state 
and federal regulations. Moreover, these companies have fought tooth and nail over the last 
decade against any regulators’ attempts to institute even basic consumer protection measures - 
including, crucially, killing the original patients’ bill of rights legislation in 2001. 

Instead of a vibrant, competitive marketplace, the lack of a sound regulatory and 
enforcement regime has allowed the development of a highly concentrated system in which 
deceptive and abusive practices flourish with inadequate checks from rivalry or regulation. With 
insufficient choice and severely limited transparency in the market, consumers suffer from 
egregious and anticompetitive practices. 

As documented above, there have been no enforcement actions against anticompetitive 
conduct by health insurers. Not a single action. Almost all of the health care enforcement 


23 Small Business Majority. "The Economic Impact of Healthcare Reform on Small Businesses.’’ June 11, 2009. 
Accessed at http://smallbusinessmajorily.org/pdfs/SBM-economic_tmpact_06 1009.pdf. 

24 Wendell Poller. Statement before the Domestic Policy Subcommittee, House Committee on Oversight and 
Government Reform. September 16. 2009. Accessed at 

him Agree ■cdp.€.bo s5.nel/d o y\nlo3d/groc-/domcsliepo3icv/preparcdlesiimonvofmr.wciKlcli 1 oollc r .ndr . 

25 Ibid. 
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resources of the FTC and the DOJ have been spent going after physicians - over 30 cases in the 
Bush Administration 26 

The Bush administration reviewed numerous mergers, but approved all of them, requiring 
some modest restructuring in two mergers. In one case - Highmark’s proposed acquisition of 
Independence Blue Cross - it chose not even to engage in an extensive investigation, despite the 
fact that, if the two insurers merged, the new insurer would have held over 70% of the 
Pennsylvania market and formed the sixth-largest insurer in the country. Allowing such a large 
firm to dominate a single market would make the barriers to entry nearly insurmountable, and 
consumers would be faced with few options. 27 Ultimately the Pennsylvania Insurance 
Commissioner reached the opposite decision and found such severe competitive problems that 
the parties were forced to abandon the acquisition. 28 It is not unusual for the states to step in 
where the federal enforcers fail to effectively challenge these mergers. There have been several 
cases where state insurance commissioners have secured remedies even where the federal 
enforcers have failed to challenge mergers. 

The federal consumer protection enforcement record is as bleak as the competition 
record. The FTC has not brought a single case against deceptive or fraudulent conduct by health 
insurers. All of the FTC’s health care consumer protection enforcement actions were brought 
against advertising of sham products, such as miracle diet pills, that capitalize on consumers' 
willingness to be deceived. 

This lack of federal oversight and the insurers’ successful battle against regulation gave 
insurers great latitude to invent deceptive and fraudulent schemes to harm consumers. Insurers 
engage in a veritable laundry list of deceptive and abusive conduct such as egregious preapproval 
provisions, deception about scope of coverage, unjustifiably denying or reducing payments to 
patients and physicians, and other coercive and deceptive conduct. 

The federal enforcers have not restricted the drive for consolidation nor limited the extent 
to which insurers could abuse the resulting market power. The result was the tsunami of health 
insurer consolidation and the accompanying wave of abusive business practices that have stuck 
small businesses and consumers with unreasonably high premiums and inadequate coverage. 
Indeed, a report by the Medicare Payment Advisory Commission, an expert panel appointed by 
Congress, found that insurers “have been able to pass costs on to the purchasers of insurance and 
maintain their profit margins.” 29 Moreover, as health insurers have used their market clout to 
reduce reimbursement for smaller health care providers, those providers - disproportionately 


26 As I documented in my testimony before the Senate Commerce Committee in July of this year, it seems unlikely 
Ihcsc cases had a significant impact on health care costs. 

Joel Ario. “Statement of Pennsylvania Insurance Commissioner Joel Ario on Highmark and IBC Consolidation.” 
January 1 22, 2009; David Balto. Statement before the Senate Judiciary Committee, Subcommittee on Antitrust, 
Competition Policy and Consumer Rights. "Consolidation in The Pennsylvania Health Insurance Industry: The 
Right Prescription?" July 31, 2008. 

28 Jane M. Von Bergen and Angela Couloumbis, "Insurers IBC, Highmark withdraw merger plan.” The 
Philadelphia Inquirer, January 15, 1990. Accessed at htlp://www. philly.com/philly7ncvvs/liomcpagc/38128494.liLml. 

29 Medicare Payment Advisory' Commission. "Report to the Congress: Medicare Payment Policy," March 2009. 
Accessed al http:/Avwvv.nicdpac.go\7documcnls/Mar()9_EnlircRcpori.pdf. 
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concentrated in rural or urban underserved areas — have been forced into offering assembly-line 
health care. 

Why is there an imbalance in enforcement and a lax position on the conduct of health 
insurers? Perhaps that is because the agencies treat the insurer as if it is the consumer. Tf they 
do, that is a mistake. Insurers do attempt to control costs for employers and other purchasers of 
health plans. But their primary goal is to fulfill the expectations of Wall Street, and the record of 
egregious, deceptive, and anticonsumer conduct speaks volumes about whether they act in the 
interest of consumers. 


III. A Public Plan is Essential to Reform the Market. 

The lack of competition and record of egregious deceptive practices demonstrates the 
need for a public plan. A public plan offers the promise of being able to enter these markets 
currently controlled by monopoly or oligopoly for-profit insurers. The entry of the public plan, 
based on a nonprofit model and with greater efficiency and lower costs, will disrupt the cozy life 
of these dominant insurers. This will force down premiums in a fashion that antitrust 
enforcement will never achieve. 

A public plan will be the type of competitive “maverick” in the market that offers the 
potential to restore competition. Unlike the current for-profit insurers, a public plan does not 
have the need or incentive to raise and protect its profit margins. Nor does it have any incentive 
to flout or manipulate regulations. Its concerns are not profit, but the public health. 

Moreover, a public plan will set a model of consumer protection compliance, not abuse. 
With a public plan, the rival insurers will not be able to compete down the level of consumer 
protections or engage in collusive practices to harm consumers, such as the Ingenix example. 
Rather, the public plan will serve as a model of consumer protection compliance. The 
marketplace will then compel rival insurers to meet those standards or face the potential loss of 
consumers. As President Obama put it, the check of a public plan would keep health insurers 
“honest.” 

Overall, competition from a public plan would force insurers to respond to market forces, 
reducing prices and improving consumer protections. Those who survive the competitive battle 
will be those with reasonable premiums and superior customer service. As the Urban Institute 
puts it, “Incentives for them to innovate in the areas of cost containment and service delivery will 
be enhanced by the presence of a well-run and effective public plan .” 30 

The Misplaced Criticism of the Public Plan 

Health insurers decry the emergence of the public plan. That is not surprising. No 
competitor likes competition, especially when they are able to exercise market power, avoid 


30 John Holahan and Linda Blumberg. “Can Public Insurance Plan Increase Competition and Lower the Costs of 
Health Reform?” Urban Institute. 2008. Accessed at 
hllp://wvvw. urban.org/UploadcdPDF/41 1762_publicjnsurancc.pdf. 
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regulation, and reap supracompetitive profits. To counter competition, the opponents suggest 
that competition with the public plan will ultimately lead to the demise of the private health 
insurance market. Their arguments are inconsistent with the economic realities of these 
markets. 

The public plan opponents argue that Americans normally don’t respond to lack of 
competition by creating a government-run entity, such as a grocery store or a gas station. But 
those aren’t oligopoly markets with high entry barriers in which prices and profits have escalated 
rapidly. Besides, health care is a different kind of marketplace. As a society we have an 
obligation to make sure people have access to affordable health care. Moreover, grocery and gas 
station businesses are essentially transparent, unlike the health insurance business, whose 
customers do not know what their premium dollars will get them. The primary goal of for-profit 
insurance companies is to make money for their shareholders. Because they have successfully 
shielded their coverage rules and policies from public inspection by labeling them trade secrets, 
they can use egregious practices to deny coverage with inadequate accountability. 

The opponents also suggest that the public plan will drive its rivals from the market, 
perhaps through predatory conduct. This claim is simply inconsistent with the strong position of 
these powerful dominant health insurers. The major health for-profit health insurers - United, 
Aetna, Cigna, Wellpoint, Humana, and others — have tremendous financial reserves. In 
addition, as publicly traded companies they can call on the market for even greater financial 
support. The nonprofit Blue Cross firms, which dominate dozens of markets, have tremendous 
financial reserves. Simply, these firms are not about to be driven from the market by the 
emergence of a public plan. 

Insurance companies complain that the proposed public health insurance plan will have 
unfair advantages and drive them from the market These claims bear little relation to market 
realities. These firms are well-funded, sophisticated, and endowed with tremendous financial and 
human resources. As a former federal antitrust enforcement official, I know that they complain 
for the reason every competitor complains when a new rival arises - competitors never like 
competition. 

Opponents of a public plan suggest that a plan will become too powerful and will 
exercise concentrated buying power that will hurt the quality of care. Unlike for-profit firms, a 
public plan has no incentive to cut comers and prevent providers from giving their patients 
quality evidence-based care, because its ultimate goal is public health, not private profit. Nor 
does it have any interest in sideswiping regulations and shortchanging consumers. Free market 
proponents argue that private health insurers should be lightly regulated to give Americans the 
best value. We have seen the results of that sort of regulatory neglect in many industries in the 
past eight years; the harm to all Americans, businesses and the overall economy could not be 
more profound. 


IV. Reform of the McCarran-Ferguson Act is Important 
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In addition to a public plan, heightened antitrust enforcement of health insurers is 
absolutely necessary to inject competition in the market. H R. 3596, the “Health Insurance 
Industry Antitrust Enforcement Act of 2009,” will clarify that the immunity of the McCarran- 
Ferguson Act will not apply to health insurers or medical malpractice insurers. I think it is 
relatively clear that the elimination of this immunity will not inhibit any procompetitive conduct 
of health insurers or medical malpractice insurers. The Clinton Administration endorsed a 
similar reform of the McCarran-Ferguson Act as part of its healthcare reform initiative. 
Clarifying the limits of the McCarran-Ferguson Act is important, and Congress should seriously 
consider repealing the Act altogether. 

Congress must take further steps, though, to ensure that the federal government can 
effectively protect consumers who have been the victim of the anticompetitive and egregious 
practices I have described so far. Giving the FTC jurisdiction where only state insurance 
commissioners are now involved would benefit consumers enormously. Currently, when health 
insurers overcharge or otherwise abuse consumers, their only recourse is to their state’s 
insurance commissioner. Under most state laws, individuals have no private right of action 
under the insurance rating law or unfair insurance trade practices act. And state insurance 
commissioners have very limited resources. Congress should amend the McCarran-Ferguson 
Act to permit the FTC to take action against unfair or deceptive practices in the health insurance 
industry and provide the strong consumer protection on the federal level that consumers urgently 
need. 


V. The Potential for Health Care Reform to Promote Competition and Protect 
Consumers 

As a part of health care reform, there is a clear need for regulatory reform. As I have 
noted before, we depend on a patchwork of state laws, which seem insignificant in comparison to 
the scope and scale of egregious consumer protection violations and anticompetitive conduct in 
the health insurance industry. Many states have ineffective laws to address these problems or 
lack the resources to even enforce their laws. Congress has grappled with this as a part of its 
health care reform proposals, but there needs to be a more comprehensive approach. 

Congress must act to correct the endemic problems in the health insurance market. To 
start, they should fully utilize their investigatory powers to look into anticompetitive and 
deceptive conduct by health insurers. This year alone. Congress has conducted many 
investigations and spent time looking into practices by health care intermediaries that may be 
harming consumers or needlessly adding to the country’s health care spending. Some of their 
most significant efforts are listed below. 

• An investigation into the Ingenix scheme, described above, by the Senate Commerce 

C ommittee helped put an end to one of the most widespread consumer abuses in health 
insurance history; 

• Ongoing efforts by the House Energy and Commerce Committee and Oversight and 
Government Reform Committees to reveal the types of fraudulent and deceptive practices 
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by health insurers that I have described have played a large role in the sense of urgency 
and duty that has marked health care reform this year; and 

• The Federal Employees, Postal Service and District of Columbia Subcommittee of the 
House Oversight and Government Reform Committee has sparked discussion of the 
often-ignored PBM industry by investigating their role in the Federal Employees Health 
Benefit Program. 

All of these efforts should be strengthened and reinforced; Congress can play a critical role in 
exposing harmful practices in the health insurance market - shining the “sunlight" that Justice 
Brandeis explained is the best disinfectant here. 

Below are some of the proposals Congress has put forth in its various health care reform 
bills which would improve consumer protection and promote competition. What is sorely 
needed, though, is a federal enforcement mechanism to ensure that these requirements are met by 
the health insurance companies and to protect the interests of consumers. The House Tri- 
Committee bill would establish a Health Choices Administration with a commissioner appointed 
by the President with the authority to enforce the requirements imposed on health insurers by the 
bill. The Senate Finance bill does not create such an entity, though, and relies largely on state 
insurance commissioners to enforce the bill’s many requirements. Without a strong federal 
entity that consistently enforces these regulations and has the authority to help consumers, we 
might not be able to avoid the egregious situations documented in the recent hearings. 

• The Senate Finance bill will simplify the process of shopping for health insurance by 
requiring standardized marketing guidelines, a standard format for presenting insurance 
options, and a standard enrollment application This would allow consumers to directly 
compare the terms and costs of insurance plans and make well-informed purchasing 
decisions. 

• The House Tri-Committee and Senate Finance bills each create an ombudsman to receive 
consumer complaints and act as a consumer advocate, either on the state or federal level. 

• The Senate Finance bill sets aside $30 million for consumer assistance organizations on 
the state level. These programs would help consumers navigate complex health 
insurance plans and protect themselves from consumer protection violations. 

These proposed regulations reflect efforts from within the health care system to promote 
competition and to protect consumers. These efforts must be matched by the federal antitrust 
agencies, though, to provide adequate oversight and enforcement 


VL Recommendations for Revitalizing Competition and Consumer Protection 
Enforcement 

Ultimately, strong consumer protection and antitrust enforcement on the federal level is 
essential for health care reform to work. Below are some recommendations for building a solid 
structure for competition and consumer protection enforcement in health care. 
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1. The Obama Administration must marshal its competition and consumer protection 
enforcement resources to focus on anticompetitive, egregious and deceptive conduct 
by insurers. The structure of the health insurance market is broken and the evidence 
strongly suggests a pervasive pattern of deceptive and egregious practices. Health 
insurance markets are extremely concentrated, and the complexity of insurance products 
and opaque nature of their practices make these markets a fertile medium for 
anticompetitive and deceptive conduct. 

2. Create a vigorous health insurance consumer protection enforcement program. The 

FTC’s health care consumer protection enforcement currently focuses on marketers of 
clearly sham and deceptive products. This is unfortunate. In many other areas, such as 
financial services, the FTC uses a broad range of powers, including studies, workshops, 
policy hearings, legislative testimony, and industry conferences to better inform 
marketplace participants of how to properly abide by the law. The FTC should adjust its 
healthcare consumer protection enforcement to focus on health insurers, and other health 
care intermediaries such as PBMs. These efforts should focus both on enforcement to 
prevent egregious and fraudulent practices and to assure that there is a sufficient amount 
of information and choice so that consumers can make fully informed decisions. Because 
of the importance of these issues, especially in controlling health care costs, the FTC 
should establish a new division for health insurance consumer protection. 

3. Reinvigorated enforcement against anticompetitive conduct. The DOJ and the FTC 
need to reinvigorate enforcement against anticompetitive conduct by health insurers. The 
FTC should scrutinize anticompetitive conduct and use its powers under Section 5 of the 
FTC Act. As this Committee knows. Section 5 of the FTC Act can attack practices which 
are not technical violations of the traditional antitrust laws, the Sherman and Clayton 
Acts. Thus the FTC can use that power under Section 5 to address practices which may 
not be technical violations of the federal antitrust laws, but still may be harmful to 
consumers. As 1 have testified elsewhere, the FTC should begin to use that power under 
Section 5 to attack a wide range of anticompetitive and egregious practices by health 
insurers, PBMs, and GPOs. 

4. Stronger health insurance merger enforcement and a retrospective study on 
consummated health insurance mergers. During the Bush administration there was 
significant consolidation in health insurance markets. If the FTC and/or Justice 
Department lacks sufficient resources to effectively challenge anticompetitive mergers, 
they should be given those resources. If the current merger standards do not appropriate 
to effectively challenge these mergers, those standards should be reevaluated. Simply, 
the public cannot afford any greater consolidation in health insurance markets. 

5. Conduct a retrospective study of health insurer mergers. I have suggested elsewhere 
that one approach to this issue would be for the FTC or the DOJ to conduct a study of 
consummated health insurer mergers. One of the significant accomplishments of the 
Bush administration was a retrospective study of consummated health insurance mergers 
by the Federal Trade Commission. This study led to an important enforcement action in 
Evanston, Illinois, which helped to clarify the legal standards and economic analytical 
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tools for addressing health insurance mergers. A similar study of consummated health 
insurance mergers would help to clarify the appropriate legal standards for health 
insurance mergers and identify mergers that have harmed competition. 

6. Recognizing that the insurer does not represent the consumer. Although insurers do 
help to control cost, they are not the consumer. The consumer is the individual who 
ultimately receives benefits from the plan. It is becoming increasingly clear that insurers 
do not act in the interest of the ultimate beneficiary. They are not the proxy for the 
consumer interest, but rather exploit the lack of competition, transparency, and the 
opportunity for deception to maximize profits. 

7. Clarify the jurisdiction of the FTC to bring enforcement actions against health 
insurers. Some may suggest that the FTC lacks jurisdiction over health insurance. I 
urge this Committee to ask the FTC to clarify their position on this issue. Is the claim of 
no jurisdiction the law or simply an urban legend? As 1 understand it, there is a limitation 
in Section 6 of the FTC Act that prevents the FTC from performing studies of the 
insurance industry without seeking prior Congressional approval. This provision does 
not prevent the FTC from bringing either competition or consumer protection 
enforcement actions. There may be arguments that the McCarran-Ferguson Act limits 
jurisdiction, but that exemption is limited to rate making activity. In addition, some 
people might argue that the FTC's ability to attack anticompetitive conduct by nonprofit 
insurance companies might be limited under the FTC Act. The solution to this problem is 
simple, straightforward and critical. If the FTC lacks jurisdiction in any respect to bring 
meaningful competition and consumer protection enforcement actions against health 
insurers, Congress must act immediately to provide that jurisdiction. There is no reason 
why health insurance should be immunized from the Federal Trade Commission Act. 

8. Require transparency of health care intermediaries. There is a need for transparency 
of all health care intermediaries, including health insurers, pharmacy benefit managers 
(PBMs) and group purchasing organizations (GPOs). Transparency has two aspects: 
first, for the purchaser of services, there should be full and adequate transparency so they 
can determine that they are receiving the full value of services provided by these health 
care intermediaries; and second, for the consumer, there should be adequate transparency 
to evaluate the value of products purchased, such as health insurance plans. A good first 
step towards transparency is an amendment offered by Congressman Weiner to H.R 
3200 which requires transparency by PBMs which participate in plans in the health 
insurance exchange. Numerous consumer groups have endorsed the need for PBM 
transparency, and extending transparency to all health care intermediaries would allow 
for more informed decision-making by health care consumers and enhance competition in 
the markets for health insurers, PBMs and GPOs. 3 1 Assistant Attorney General for 
Antitrust Christine Varney highlighted the importance of transparency when she said, "I 
am a firm believer in what Justice Brandeis said in another context: Markets work better 
and attempted harms to competition are more likely to be thwarted when there is 


- 1 1 Consumer Federation of America, US PIRG and the Notional Legislative Associalion on Prescription Drug 
Prices. Letter lo Speaker Nancy Pclosi. August 20, 2009 t supporting Congressman Weiner’s amendment). 
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increased transparency to consumers and government about what is going on in an 
industry.” 


Conclusion 

The current health insurance market suffers from anticompetitive and fraudulent activity 
practically unknown in any other market. If that market structure does not change, and these 
practices continue, the opportunity for meaningful reform will be severely diminished. Congress 
should continue its efforts to investigate these broken markets and the practices that plague 
consumers. Congress should also act to assure that the full resources of federal antitrust and 
consumer protection enforcement are utilized to begin to reform these markets. 
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Mr. Johnson. Thank you. 

And with that, we will begin with questions. 

Ms. Gotts, what was the justification 64 years ago for passing 
McCarran-Ferguson? And what, if anything, has changed since 
then that would merit continued insulation of insurance companies 
from the antitrust laws? 
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Ms. Gotts. What was the reason that the exemption was ini- 
tially put into place was a Supreme Court case which found a re- 
striction on the ability of states to regulate insurance, and it was 
based on the interstate commerce clause, so it was to make clear 
that there could be a scheme of state regulation. And that should 
definitely continue. 

On behalf of the American Bar Association, I am not here today 
to try to justify the continuation of the McCarran-Ferguson exemp- 
tion as it is written, so you are not going to hear that out of my 
mouth in any way. 

Instead, what I would suggest to you — that in the last 65 years, 
what we have seen is antitrust jurisprudence really advance. Today 
we have, through case law, much more recognition of the efficiency, 
pro-competitive justifications that can go into joint activity. 

Today we also have certain checks and balances on plaintiffs 
bringing frivolous suits with Twombly having come out — the Su- 
preme Court. 

This all suggests — and the general view over time has been for 
the last 15 years where we have seen exemptions going by the way- 
side — that the Sherman Act is really what should apply. 

But for clarification purposes, because we would be doing this 
sea change, we would want to make clear that activities that are 
specified under safe harbors, which we believe there is little chance 
that there would be anticompetitive activity, are recognized and 
are protected, so that what Mr. Hurley talks about in the sharing 
of information that is used in order to be able to keep rates down — 
that that can be permitted, but at the same time the antitrust laws 
can be enforced. 

So the position of the American Bar Association has been clearly 
for the last 20 years to get rid of McCarran-Ferguson and replace 
it with just these safe harbors and with full recognition that the 
antitrust laws apply. 

Mr. Johnson. Thank you. 

Dr. Mandell and Mr. Balto, in Mr. Hurley’s written testimony, he 
says that eliminating McCarran-Ferguson will result in less vig- 
orous competition. 

Dr. Mandell, Mr. Balto, when you look at the insurance market, 
do you see vibrant competition? 

Mr. Balto. The AMA study of documents, I think quite clearly, 
that the vast majority of markets are highly concentrated. 

The report by Health Care for Americans Now documents how 
almost every state is dominated by one or, at most, two insurers. 
That doesn’t sound like a competitive market to me. 

Dr. Mandell. Your question was about medical liability insur- 
ance, or health care? I am sorry. 

Mr. Johnson. Health care, and medical liability — the same ques- 
tion would apply on liability insurance as well. 

Dr. Mandell. Well, let me take medical liability. In my state, 
there are at least four or five companies that I can think of that 
are vying for the — the customers like me, the orthopedic surgeons 
and other doctors. 

And it is a fairly vibrant market. The prices are fairly low. The 
service is high. The reason I think we have this is partly because 
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of things that go on at the state level, but also because of the over- 
all micro reforms that were put down in 1975. 

Mr. Johnson. What happens if the states don’t have a vigorous 
regulatory bent of mind? 

Dr. Mandell. Well, there are states where — one of the reasons 
we had our change in California in 1975 is everybody left the state. 
The insurance carriers left the state. We had no insurance. And so 
people had to put it together, and doctors put it together, and small 
groups put it together, and that sort of thing. 

There are still states, at least a year or two ago when I last 
looked at this — Pennsylvania, for one — where insurance premiums 
for medical liability are so high that very few carriers are willing 
to write. 

So depending on, you know, whether you have these micro-type 
reforms, you can have a situation where I am presuming the insur- 
ance companies can make a profit or they are not going to stick 
around. 

Mr. Johnson. Thank you, sir. 

Ms. Gotts and Mr. Hurley — Ms. Gotts, can you think of any rea- 
son that the process of trending, in which industry data 
aggregators project future prices for insurance premiums, should 
enjoy a special protection under the antitrust laws? 

Ms. Gotts. The ABA has not studied in detail how the pricing 
mechanisms would work. 

I would state, though, that the way the safe harbor is now being 
proposed that is in our written statement, I think we get the right 
balance, which would be for very limited but pro-competitive shar- 
ing of information would be permitted, and the others will be sub- 
ject to the antitrust laws. 

So if they do have an anticompetitive purpose, there would be a 
way of challenging it. 

Mr. Johnson. Mr. Hurley? 

Mr. Hurley. The issue of trending — I think Ms. Gotts is saying 
that collection of data — the aggregation of data is fine. The issue 
of trending is essentially analysis of the data, in some sense. 

And in the absence of analysis of that data, the relatively small- 
er, newer companies or the self-insurers who might otherwise be 
able to use the results of that analysis, which, incidentally, creates 
loss costs, not rates — it doesn’t necessarily translate into a pre- 
mium. 

It translates into an interpretation of losses. So someone can es- 
timate what a loss cost is for a particular base class physician or 
for an acute care bid — that sort of thing. It translates into in- 
creased limits relationships would allow — which allows you to de- 
termine what higher limits of coverage should cost. 

These things are highly technical. They require generally the 
work of an actuary. Many smaller, newer companies getting into 
the business would have difficulty in having that kind of expertise 
or having access to that kind of expertise. 

So this is an interim step before the establishment of rates. It 
is not actually establishing a rate. It is establishing what a loss 
cost is. So there is an intervening step. 

Companies ultimately who provide this coverage would have to 
take those loss costs, interpret them, and then adjust them such 
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that they would make it into rates that are appropriate for their 
underwriting standards and their expense level. Hope that answers 
the question. 

Mr. Johnson. Thank you. 

Mr. Hurley, if lawsuits alleging price fixing by insurance compa- 
nies have been thrown out because of McCarran-Ferguson, and if 
we don’t have a vigorous regulatory environment by state govern- 
ments, how can we say that there is no price fixing going on in the 
industry? 

And also, what is it that justifies antitrust exemption for insur- 
ers? 

And last but not least, you mention about — in your statement — 
we have consulted — excuse me, Dr. Mandell mentioned in his state- 
ment that we have consulted antitrust experts and have failed to 
find any cases where the commercial health insurers have been 
charged with price fixing or collusion in sharing of price informa- 
tion. 

And the doctor goes on to see — to say that there is little need to 
collude on pricing as they have — the insurance companies have 
consolidated and been able to control a larger part of the health in- 
surance market. 

And I would like to know whether or not that is a positive or a 
negative trend. 

Mr. Hurley. Well, I think I heard three questions there, and I 
know you will help me if I don’t get to one of them. 

Mr. Johnson. I will try. 

Mr. Hurley. Start from the beginning. You mentioned the issue 
of price fixing in lightly regulated states. That is essentially one of 
the concerns. 

Mr. Johnson. Yes. 

Mr. Hurley. I think what I can say is that the actual act of price 
fixing, colluding to fix prices, is — it just, in my experience, does not 
happen, as I said in my testimony. 

In a lightly regulated state, I think there is the forces of competi- 
tion, just like there are in regulated states. Companies will com- 
pete for business whether the regulation is harsher, I guess, tight- 
er, or looser, as you were asking. 

So I think that the competition does exist there. Companies will 
compete for business. 

In fact, in some sense, harsher and tighter regulatory environ- 
ments sometimes make it tougher to compete because you have to 
get rates through the insurance departments before you are able to 
implement them. But companies will compete in both of those types 
of regulatory environments, in my opinion. 

The second one — I don’t know that I can recollect, but let me 
touch on the issue of consolidation. It is true, I think, that in med- 
ical professional liability that there probably aren’t as many med- 
ical professional liability insurers offering coverage as there are 
automobile insurance companies. 

However, I think that most folks who would evaluate the mar- 
ketplace would say that there is — there are enough companies in 
most jurisdictions to provide a competitive marketplace. In other 
words, there are probably three or four or five insurers who are 
willing to participate in this business. 
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I would supplement that by saying that this — as Dr. Mandell 
suggested, this is a tough line of business. It is a line of business 
where most commercial insurers do not find or have the appetite 
to write the business because of the things I mentioned — the un- 
predictability of it, the uncertainty of it, the long-tail nature of it. 

And so there are fewer companies that are willing to write it. A 
lot of the companies that do write it specialize in it. And that is 
why there, perhaps, are fewer of them, because they actually spe- 
cialize in that line of business. 

And the reason why they specialize in it — and many of them are, 
in fact, owned by the physicians they insure. They are mutual com- 
panies. 

So they are in there for the reason, the reason that they want 
to provide available coverage at the most reasonably economic, af- 
fordable price that makes sense financially, fiscal sense. So they 
are trying to do that. 

And I apologize. I think I missed your middle question. 

Mr. Johnson. That is okay. It is time for us to move on to our 
Ranking Member, Mr. Coble. Thank you all for your responses to 
my questions. 

Mr. Coble. Thank you, Mr. Chairman. 

Thank the panelists for being with us today as well. 

Mr. Hurley, let me bring you in on this. We discussed it earlier, 
but — less clear for me as to the relationship between medical mal- 
practice liability reform and medical malpractice insurance rates in 
any given state. 

Mr. Hurley. Well, I guess this is a good time to ask that ques- 
tion, because we have just been through a period of time when a 
number of reforms were passed in the last few years in a number 
of the states. 

It is hard for me as an actuary to make a cause and effect rela- 
tionship between medical reforms — tort reforms and rates. How- 
ever, I would say that there are a number of dynamics that affect 
that. It is the medical reforms, it is changes in the economy and 
things like that. 

However, it is hard to deny the coincidence of lower frequency of 
claims that has occurred since the implementation of reform, and 
in states where reforms were passed, the coincidence of timing of 
lower frequency of claims, therefore lower costs driving rates, coin- 
cidental with the implementation of those reforms. 

Mr. Coble. The lower cost — you mean lower premium payments? 

Mr. Hurley. Lower costs will ultimately result in lower pre- 
miums. 

Mr. Coble. I got you. Thank you, sir. 

Dr. Mandell, you mentioned that you would like to see some clar- 
ification to the application of antitrust laws to the practice of medi- 
cine. Elaborate a little bit on that. 

And let me ask you this. In your opinion, should the Federal 
Trade Commission and the Department of Justice revise their 
health care guidelines to reflect modern practice of medicine? 

Dr. Mandell. I believe the answer is yes, but — yes, but what I 
was really referring to in this statement is their treatment of 
health insurers and how they are consolidating, and how they are 
using that consolidated power to — I guess the best word I think of 
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is bully patients and doctors into accepting things that are not 
ideal, not high value. 

And the reason we think that that happens is because insurance 
companies have become so big, so powerful, so profitable that they 
feel they can get away with just about anything. 

I am sure you — and perhaps you were in the room when some- 
where in Congress they were interviewing a woman from Texas 
who had had breast cancer, and they cut — the insurance company 
cut their — her treatment in the middle of her course, and that 
caused things to get worse and all this kind of thing. 

And later on, somebody asked the CEOs of the two or three in- 
surance companies would they commit now to — oh, I am sorry, they 
cut it because she had forgotten to put on her application that she 
had acne at one time, or something completely unrelated. 

And the folks in that room asked the insurance CEOs, “Would 
you commit right now to not doing that anymore? Sure, you can 
dump people if they lie to you, but for something like that, you 
know, get real.” And they wouldn’t do it. You know, they said, “We 
have to follow the state laws, and this is what the state laws say.” 

So that is something that needs to change. 

Mr. Coble. Ms. Gotts, are you aware of any policy justification 
for separating out health insurance or medical malpractice insur- 
ance from other types of insurance? 

Ms. Gotts. I am not aware of any, and the ABA to date has not 
taken a position. We saw this as a good first step. 

Mr. Coble. Thank you. 

Doctor, I don’t believe you touched on my question regarding the 
Federal Trade Commission and the Justice Department. Should 
they make any revisions? 

Dr. Mandell. Well, yeah. That was what I was trying to say 

Mr. Coble. Okay. I am 

Dr. Mandell [continuing]. Apparently not very well. They should 
more vigorously look at these companies, and if they are doing 
things which, in effect, are bad for patients, take appropriate action 
so 

Mr. Coble. Okay. I got you. 

Mr. Balto, I don’t want you to escape without recognition. Your 
written testimony, Mr. Balto, essentially accuses state insurance 
commissioners of some regulatory neglect. 

In your opinion, does this apply to all forms of insurance, or are 
health insurance and medical malpractice insurance markets par- 
ticularly dysfunctional? 

Mr. Balto. Let me clarify my statement. I certainly would never 
accuse the diligent and under — the underfunded state insurance 
commissioners of regulatory neglect. 

The problem here is that state insurance commissioners face a 
very daunting task. There is testimony by Georgetown professor 
Karen Pollitz which — before the Senate Commerce Committee 
which explains how — the lack of resources and ability of state in- 
surance commissioners to effectively police health insurance mar- 
kets. 

And I would be glad to provide the Committee with documenta- 
tion that shows that if you are in a big state like New York and 
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California, you are much more likely to have an activist insurance 
commissioner who can really protect you. 

So as the Committee considers whether or not state insurance 
commission enforcement is an adequate substitute for Federal en- 
forcement such that you don’t need to amend the statute, you 
should recognize that the vast majority of states have extraor- 
dinarily limited resources to effectively go after this conduct. 

Mr. Coble. I thank you, sir. 

Thank you all. 

Thank you, Mr. Chairman. I yield back. 

Mr. Johnson. Thank you, Mr. Ranking Member. 

I would be remiss by not introducing or recognizing my colleague 
from the Energy and Commerce Committee, Ms. Diana DeGette. 

Welcome today. 

And although she is not able to ask any questions because she 
is not assigned to this Committee, she is certainly eligible to sit 
with us as we listen to the testimony. 

I will say that for the record she wants us to know that it was 
not their intention in drafting this bill to prohibit appropriate pro- 
competitive information-sharing. 

And we are certainly willing to look at that recommendation of 
the ABA and others with regards to this issue. And I did want to — 
to say that for the record on behalf of Congresswoman DeGette. 

If there are no other questions 

Mr. Balto. Mr. Chairman, could I just make one additional com- 
ment? You know, there is some question in the discussion about 
whether or not this is really necessary, this — and I think you need 
to take a dynamic look. Don’t only look at the way the markets are 
today. 

But if we turn to using a health care exchange, doesn’t the exist- 
ence of the health care exchange offer a greater number of opportu- 
nities for the kinds of collusion that might be protected under the 
current McCarran-Ferguson Act? And isn’t that a reason to go and 
amend the act to sort of protect ourselves against that kind of col- 
lusion? 

Mr. Johnson. Well, I love rhetorical questions, and with that 
we 

Mr. Coble. Mr. Chairman? 

Mr. Johnson. Yes. 

Mr. Coble. If I may, Congressman Harper would — requested 
that his statement be made a part of the record. I would like to 
introduce that, if I may. 

Mr. Johnson. Okay. All right. Without objection, so ordered. 

[The information referred to follows:] 
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October 26, 2009 


Mr. David Balto 
Law Offices of David Balto 
1350 1 Street, NW, Suite 850 
Washington, DC 20005 

Dear Mr. Balto: 

On behalf of the Committee on die Judiciary, Subcommittee on Courts and Competition Policy, 
I want to express our sincere appreciation for your participation in the October 8, 2009, hearing on H.R. 
3596, the “Health Insurance Industry Antitrust Enforcement Act of 2009”. Your testimony was 
informative and will assist us in future deliberations on the important issues addressed during the 
hearing. In addition, is a question from Representative Gregg Harper, a Member of the Subcommittee, 
to be incorporated into die final record. 

Also, please find a verbatim transcript of the hearing enclosed for your review. The 
Committee's Rule m (e) pertaining to the printing of transcripts is as follows: 

The transcripts shall be published in verbatim form, with the material 
requested for the record as appropriate. Any requests to correct any 
errors, other than transcription, shall be appended to the record, and the 
appropriate place where the change is requested will be footnoted. 

Questions submitted to Mr. David Balto. Senior Fellow at the Center for American Progress 
Action Fund, by Representative Gregg Harper . 

1 . In your written testimony you stated that, “Few markets are as concentrated, opaque and 
complex and subject to rampant anticompetitive and deceptive conduct ” as is the health 
insurance market. H.R. 1583 has also been referred to the Judiciary Committee. As I 
understand it, HR. 1583 would repeal the antitrust exemption for all lines of insurance, not just 
health and malpractice. Is there any evidence that the health and malpractice insurance 
markets are any more prone to collusion, price-fixing, or market allocations than other lines of 
insurance, and do you think that there is reason to repeal the antitrust exemptions for all lines 
of insurance? 
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Mr. David Balto 
October 26, 2009 
Page Two 

Please forward transcript edits to the Subcommittee on Courts, no later than November 13, 2009. 
and respond to question separately on official stationery. The mailing address is as follows, Committee 
on the Judiciary, Subcommittee on Courts and Competition Policy, B-352 Rayburn House Office 
Building, Washington, D.C. 20515. 

If you have any questions, do not hesitate to contact the Subcommittee on Courts and 
Competition Policy at 202.225.5741 . 

Thank you again for your testimony. 



Henry “Hank” C. Johnson, Jr. 

Chairman 

Subcommittee on Courts and Competition Policy 
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David A. Balto 

Attorney at Law 
1350 1 Street, NW 
Suite 850 

Washington, DC 20005 


Phone: (202)577-5424 
Email: david.balto@yahoo.com 


November 23, 2009 


Dear Chairman Johnson: 

Thank you for giving me the opportunity to testify before the Subcommittee on Courts 
and Competition Policy on the topic of the “Health Insurance Industry Antitrust 
Enforcement Act of 2009,” H.R. 3596, last month. 

I am writing to respond to Representative Harper’s question regarding how health and 
malpractice insurance compare to other lines of insurance. He asked: "Is there any 
evidence that the health and malpractice insurance markets are any more prone to 
collusion, price- fixing or market allocations than other lines of insurance, and do you 
think that there is reason to repeal the antitrust exemptions for all lines of insurance?" 

My response: 

In general, the health insurance industry has not needed the protections of the McCarran 
Ferguson exemption because most health insurance markets are highly concentrated. As 
a general matter as outlined in the testimony of Christine Varney the Assistant Attorney 
General of the Antitrust Division, the McCarran exemption is unnecessary and Congress 
should consider repealing the entire exemption. 

Please contact me anytime if you have further questions or concerns. 


Sincerely, 



David A. Balto 
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Mr. Johnson. I would like to thank all of the witnesses for their 
testimony today. And without objection, Members will have 5 legis- 
lative days to submit any additional written questions, which we 
will forward to the witnesses and ask that you all answer as 
promptly as you can so that they can be made a part of the record. 

Without objection, the record will remain open for 5 legislative 
days for the submission of any additional materials. 

Mr. Coble. May I, Mr. Chairman? 

Mr. Balto, you indicated that you might make available to us re- 
garding my question concerning the various and sundry studies — 
if you can do that. 

Mr. Balto. Yes. 

Mr. Coble. Mr. Chairman, I think that would be in order. 

Mr. Johnson. All right. Certainly. 

Mr. Balto. I will be glad to. Thank you. 

Mr. Johnson. Today’s hearing raised a number of important 
issues. As we consider the legislation before us, the question we 
must ask ourselves is are consumers better off when their health 
insurance and medical malpractice insurance companies are ex- 
empted from antitrust laws. 

And with that, this hearing on the Subcommittee on Courts and 
Competition Policy is adjourned. 

[Whereupon, at 12:23 p.m., the Subcommittee was adjourned.] 
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The American Dental Association (“ADA”) is pleased to submit this written testimony 
for inclusion in the record of the House Judiciary Committee’s hearing on H R. 3596, “Health 
Insurance Industry Antitrust Enforcement Act of 2009” held on October 8, 2009. The hearing 
addressed the merits of H R. 3596, which would essentially repeal the antitrust exemption 
created by the McCarran-Ferguson Act, 15U.S.C. §§ 101 1-1015, with respect to health insurers. 
For the reasons set forth below, the ADA strongly supports this much needed legislation. 


I. About the ADA 

The ADA is America’s leading advocate for oral health. Established in 1859, the ADA 
today represents approximately 157,000 licensed dentists in the United States. Through its 
numerous initiatives, the ADA supports programs to improve access to high quality dental care 
for all Americans and to inform all Americans about their oral health. C onsequently, the ADA 
has a real and abiding interest in promoting a robustly competitive market for health insurance. 

II. Repeal of the Health Insurance Industry’s Antitrust Exemption 

The McCarran-Ferguson Act’s antitrust exemption extends to all conduct that constitutes 
the “business of insurance,” not merely the activities of health insurers. Nevertheless, the repeal 
of the exemption within the health insurance industry is particularly important. The current 
debate regarding health care reform requires serious consideration of any and all means to 
introduce competition and make health insurance affordable for all Americans. An important 
step toward achieving these objectives is eliminating the unwarranted antitrust exemption that 
grants health insurers special status, and permits them to ignore the competitive rules that apply 
to every other U.S. business. 
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A. Antitrust Exemptions Are Disfavored as a General Rule 

Even before addressing the merits of the specific antitrust exemption for the insurance 
industry, it is worth noting that, as a general rule, all such exemptions are disfavored. Although 
a number of industry-specific statutory exemptions remain on the books, no new exemptions 
have been added in decades. The bipartisan Antitrust Modernization Commission (“AMC”) 
recently concluded that “[tjypically, antitrust exemptions create economic benefits that flow to 
small, concentrated interest groups, while the costs of the exemption are widely dispersed, 
usually passed on to a large population of consumers through higher prices, reduced output, 
lower quality, and reduced innovation.” 1 Consistent with the views of the AMC, the Antitrust 
Section of the American Bar Association has steadfastly advocated repeal of the specific 
McCarran- Ferguson Act exemption for the insurance industry for over twenty years. 2 

B. The McCarran-Ferguson Act Ts Not 
Tailored to Unique, Insurance-Industry Needs 

Insurers frequently argue that, without the protection of the McCarran-Ferguson Act 
exemption, they will be unable to engage in procompetitive joint conduct, such as developing 
standardized policy forms or collecting and disseminating past loss experience data. However, 
there is little support for these concerns. Firms in other industries routinely carry out these sorts 
of activities through trade associations and other industry collaborative bodies without fear of 
undue antitrust enforcement. As the Antitrust Division of the Department of Justice (“DOJ”) 
noted in its own testimony before the Senate Judiciary Committee, antitrust enforcement has 
changed significantly since 1945. Modern antitrust law is flexible enough that the insurance 

1 Antitrust Modernization Comnfn Report and Recommendations 335 (Apr. 2007), at 
i iUp : //go v info . 1 ibrarv , unl.e dii/am e/repoit rcco im s icnd a lion/'am c final r eporl . pd f. 

2 Statement of the ABA Antitrust Section Before the Subcommittee on Courts and Competition Policy, Judiciaiy 
Committee, U.S. House of Representatives, Concerning H.R. 3596, “The Health Insurance Industry Antitrust 
Enforcement Act. of 2009" 2 (Oct. 8, 2009), at h ttp: //indie i ary . house . gov/ hea r i ngs/pd f/Gott sO 9 1 008 . pdf. 
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industry practices at issue, rather than being automatically condemned under the per se rule, 
would now be analyzed under the rule of reason, pursuant to which a particular practice’s 
potential procompetitive benefits are weighed against its potential anticompetitive harms. 3 
Reducing the legal uncertainty and business risk still further, DOJ and the Federal Trade 
Commission (“FTC”) have issued detailed joint guidance on the operation of antitrust-compliant 
industry-wide information exchanges, 4 as well as the structuring of other competitor 
collaborations. 5 Finally, when even this guidance is insufficient, insurers can request a business 
review letter from DOJ, or an advisory opinion from the FTC, to assess the antitrust risk 
associated with a new business practice before implementing it in the marketplace. 

C. The McCarran-Ferguson Act Does Not Benefit Consumers 
Both patients and providers have been hurt over the years by the false argument that the 
McCarran-Ferguson Act exemption protects patients by serving to control the cost of health care. 
This is simply not the case. Promoting lower prices, greater consumer choice, and increased 
innovation through robust competition is the role of the antitrust laws. The Supreme Court has 
characterized the antitrust laws as “the Magna Carta of free enterprise,” 6 and the Sherman Act, 

15 U.S.C. §§ 1-7, has proven sufficiently versatile to spur efficiency-enhancing competition in 
markets spanning the full range of the U.S. economy - largely without the need for industry 
specific exemptions - for over one hundred years. The McCarran-Ferguson Act, in contrast, was 
intended to protect the insurance industry from a perceived threat of conflicting state and federal 
regulation - a threat that has proven illusory in the six decades since the legislation’s passage. 

3 Statement of the Antitrust Division of the Dcp’l of Justice Before the Judiciary Committee, U.S. Senate, 
Concerning “Prohibiting Price Fixing and Other Anticompetitive Conduct in the Health Insurance Industry" 5 
(Oct. 14, 2009), at http i//iiidici aw .senate, gov/pdf/10- 14-09%20 Vamev%20Testimoiiv.pdf . 

1 U.S. Dcp’l of Justice and Fed. Trade Coimn’n Statements on Antitrust Enforcement Policy in Health Care, 
Statement 6 (1 996). 

5 U.S. Dcp’t of Justice and Fed. Trade Comm’ n Antitrust Guidelines for Collaborations Among Competitors (2000). 

6 United States v. Topco Associates, 405 U.S. 596 (1972). 
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D. The McCarran-Ferguson Act Chills Needed Antitrust Oversight 

Repeal of the McCarran-Ferguson Act will substantially improve, even potentially 
eliminate, the problem of one-sided federal antitrust enforcement. According to a 2008 study by 
the American Medical Association, within the 314 metropolitan statistical areas surveyed, 94% 
of commercial health insurance markets qualified as “highly concentrated” under standards 
established by DOJ and FTC. 7 Yet, currently, dentists and other health care providers facing 
monopoly health plans have little recourse. If individual providers or practices band together to 
increase their negotiating clout, they are likely to trigger an antitrust investigation, if not an 
enforcement action. For decades, however, when health care providers have brought antitrust 
concerns regarding insurers to the attention of federal enforcers, agency staff have been 
reluctant to proceed for fear of crossing the line that McCarran-Ferguson draws. Repeal of the 
Act would enable both DOJ and FTC to focus their attention on specific anticompetitive 
practices by insurers that may adversely affect patients and dentists, thereby leveling the playing 
field and ensuring that providers and health plans are abiding by the same set of competitive 
rules. 

Furthermore, the McCarran-Ferguson Act, by severely limiting federal antitrust 
enforcement in the insurance industry, places virtually all of the oversight responsibility on state 
regulators. This allocation of responsibility functions relatively more effectively in those states 
having better developed and funded regulatory structures, and decidedly less well in the ones that 
do not. Consequently, repeal of McCarran-Ferguson will lead not only to better, but also to 
more consistent, antitrust enforcement, as health insurer conduct that is currently subjected to 
antitrust scrutiny in only some states will be subjected to equivalent scrutiny nationwide. 


' Emily Berry, Most Metro Areas Dominated by / or 2 Health Insurers. American Medical News, Mar. 9, 2009. 
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E. The McCarran-Ferguson Act Is Outdated 

At the time of its passage in 1 945, the McCarran-Ferguson Act was intended to resolve a 
perceived conflict between state and federal regulation of the insurance industry. Prior to the 
Supreme Court’s decision in United States v. South-Eastern Underwriters Ass >;, 8 regulation of 
the insurance industry was regarded as the exclusive province of the states. Tn South-Eastern 
Underwriters , however, the Court concluded that the insurance industry was within the 
regulatory reach of the federal government. Under heavy lobbying by the insurance industry. 
Congress subsequently passed the McCarran-Ferguson Act to return exclusive regulatory 
authority to the states, thereby eliminating for the decades that followed much of the important 
federal antitrust scrutiny that has been so highly effective in combating anticompetitive conduct 
in other industrial sectors. Whatever justification there may have been for the McCarran- 
Ferguson Act exemption originally, it serves no legitimate purpose today. For example, the 
possibility of insurers being pulled in different directions by conflicting state and federal 
regulatory requirements has been vastly reduced in the sixty years since the Act’s passage, by the 
so-called state action doctrine, first articulated by the Supreme Court in Parker v. Brown. 9 The 
doctrine has served well to resolve potential conflicts between state regulation and the federal 
antitrust laws. Pursuant to it, wherever a state clearly expresses an intention to regulate specific 
practices or conduct, and such regulation is actively enforced, the federal antitrust enforcement 
agencies defer. In this light, it becomes apparent that the Act exists today as nothing more than 
a historical vestige whose complicated terms have resulted in misinterpretation and mischief. 
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8 322 U.S. 533 (1944). 

9 3 1 7 U.S. 341 (1943). 



III. Conclusion 


The ADA appreciates the opportunity to participate in the Committee’s hearing by 
submitting this written testimony. We look forward to the opportunity to work with the 
Committee’s members and staff to address the important issues raised by "The Health Insurance 
Industry Antitrust Enforcement Act of 2009.” 



